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FOREWORD 


Modern Indian administration has been built up by stages and 
the nineteenth century contributed largely to raise the present 
structure. There are certain distinctive features in it which 
may be specified as unity of legal system, uniformity of judi- 
cial processes, subordination and accountability of executive 
machinery to the legislative, and representation of public 
opinion in the constitution of the legislative bodies. Despite 
seeming diversity between the component States of the Indian 
Union, there prevails a certain similarity of administrative 
experience which is characteristic of centralised governments 
and is the expression of fundamental oneness of the people and 
their desire to live as one integrity even in the face of linguistic 
and other divisive factors. Cultural unity, historical associa- 
tion, economic self-interest and political vicissitudes may have 
conditioned the evolution towards such a culmination. But 
when in the eighteenth century the transformation of the 
British East India Company from a trading corporation into a 
political governing sovereign authority began, the experiment 
in India did not assume a monolithic form. Tbe realities of 
the situation prompted independent, almost rlvalisfic, emer- 
gence of governmental organisation and loci of command at 
the three centres. It is true that the supreme authority was 
one and indivisible, but its location was in England, In India, 
however, its manifestation found a triple reflection not because 
of any insurmountable divergences in the make-up of the gover- 
ned, but owing to the bureaucratic jealousies and craving for 
freedom from any immediate control of the governors. Fond- 
ness for approbation from their masters and keenness for 
adventurous expansionism, unfettered by any nearer restraints, 
made the Company’s servants in Madras and Bombay averse to 
the contemplation of a central authority in In^ia. For long 
the employers beyond the seas were also not prepared to 
relinquish their authority and supreme control, even by an 
iota, and that prevented the setting up of any central authority 
m India to which powers could be delegated. This fortuistic 
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development of three political organisations, each independent 
of the other, though owing common allegiance to one supreme 
authority in England, reacted on the sentiments, loyalties and 
political awareness of the people as well. In the- governmental 
sphere even when strategic and diplomatic considerations 
compelled united action and subordination to one political 
authority in the country here, the old prejudices were powerful 
enough to bar the application of centralised control in the 
administrative, judicial and legislative fields. All expressions 
of supreme authority were resented, resisted and even stoutly 
opposed. The Government in England also did not grow 
conscious of the implications of localism and deccntralism and 
often lent its ignorant support to the ebullitions of auto- 
nomous local supremacy. And as people imbibed the culture 
and notions of their rulers, they developed a sense of local 
patriotism and fortified the will of the “Presidential*’ olficialdom 
to cling to their autonomy and fight for it in the name of the 
peculiar culture of their subjects and their uniqueness from 
the rest of the country. What emerged was a plethora of 
local laws, diverse forms of judicial machinery, obstructive 
tariff walls and complex systems of taxation and land revenue. 
The country was thus divided within itself despite its tradi- 
tional unity and cultural, social or religious uniformity, and a 
legal system was evolving which if allowed to continue might 
have created a permanent cleavage. 

It was in this situation that the English nation sought to 
explode the Conipany'’s monopoly of exploitation of Indian 
resources and compelled the Parliament to throw open the 
portals of India to all British citizens who might choose to 
tread upon the Indian soil whether for trade, colonisation or 
any other occupation. The whole land was to be one preserve 
for the English immigrants, and they could not be subject to a 
diversity of laws and judicial systems which might restrict their 
dynamism. This motivation united with the new compulsions 
occasioned by the expansion of the British dominion which had 
absorbed all Indian sovereignties within itself- and acquired a 
new contiguity with foreign countries and competing European 
imperialisms in Asia. Demands of defence and international 
communication together with exigencies of finance gave further 
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momenttiin to the wheel moving in the direction of. centralisa- 
tion. Ivlore compelling a motive perhaps was as years rolled 
by the growing political consciousness of the people who were 
fast realising the need for common action all over India to red- 
ress their grievances and exert pressure on the government to 
yield political rights to the people. To the old sociological 
forces tending towards unity, the new Western learning and the 
commonness of experience of alien domination were added. 
The similarity in the expression of feelings of revolt or political 
agitation which had stemmed from the same basic evil, namely 
the exploitative system of foreign rule, also compelled unity of 
legislative and administrative approach to crush outbursts of 
intractability before they attained serious dimensions. The Act 
of 1833 legislated for the establishment of a full-statured central 
authority in India, over-riding all local autonomy, superintend- 
ing, guiding and controlling the Presidential or Provincial 
administrations which exercised only delegated authority, and 
possessing full and sole power to make Jaws, raise finances and 
govern the country. Essentially the Central or Supreme Govern- 
ment had the monopoly of legislative power, and all other 
authorities were subject to it and were deprived of their law- 
making functions. For nearly thirty years wholly and about a 
century thereafter virtually the Central Government continued to 
wield this weapon of legislative supremacy, which was inevitable 
in the absence of the growth of any form of responsibility to 
the people in the country. 

Prior to 1833 all law-making was the privilege, and in the 
sole competence, of. the executive machinery. Its actual out- 
put was,given the title of Regulations and these could not have 
any better significance than the orders issued by the governing 
bodies for the regulation of the administrative system and for 
controlling and channelling the conduct and behaviour of the 
people. The Act of 1833 did not fundamentally alter the 
situation beyond concentrating this function within the orbit of 
the Supreme Government at Calcutta and limiting the compe- 
tence of the Presidency Governments in this direction. All 
that was done then was to draw a distinction between the 
iegi^ative and executive functions of the Governor General and 
nis Council and introduce one more member into it whenever 
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the Council busied itself with the former. This separateness 
of the two processes of government, even to the extent of 
distinctness in personnel, has led constitution writers to trace 
the beginnings of legislature in India from the date when the 
Fourth or the l^gal Ivlember of the Council assumed his seat. 
Dr. Desika Char has not unjustifiably been led to regard such 
a Council as the parent of Parliamentary institutions in India. 
And the paraphernalia of legislation which was now associated 
with law-making, placing emphasis on “due deliberation” and 
‘*wide consultation”, even to the extent of dieting public opinion 
on the proposed Jaws and styling the finished products as Acts, 
certainly, lent the appearance of a legislative body to the Gover- 
nor General’s Council when its Fourth Member took his scat 
there. What is remarkable, however, is not the form of the 
Council but the will and preparedness to associate public 
opinion, liowsoever indirectly and impersonally, in the framing 
of legislation. Of course, at that early stage, except in excep- 
tional circumstances, such public opinion was largely the 
European opinion and that too of the metropolitan towns; but 
with the emergence and growing sturdiness of the Indian Press 
and the practice of submitting petitions and memorials by the 
landlords and other higher elements of the Indian society, in- 
cluding the new educated community as time advanced, state 
legislation, particularly social legislation, ceased to be widely 
distant from the sentiments and demands of the politically 
conscious section of the people. The changes made by the Act 
of 1853 in the composition and powers of the Legislature or the 
Governor General’s Goujicil when it assumed the role of law- 
making and its public sittings brought into relief this aspect of 
Indian legislation — the public began to know what was being 
done and the legislature became more responsive to public 
opinion in that process. The new Council with officials all, yet 
posing to be representative, made itself inconvenient to the 
executive, specially as it began to appropriate the functions of 
a Parliament so as to make the Government responsible to it 
in its executive functions. And the result was that the new 
Council was cut prematurely short and, after the Revolt of 
1857, and largely owing to it, a new Act was framed in 1861. 
It apparently altered the character of law-making, but in 
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essence the legislative function was still centralised. With all 
the non-officials, including the Indian element in it, and the 
Provincial Legislatures which were instituted, because of the 
basic character of government, all legislation, whether Central 
or Provincial, was regulated from one source and continued 
to be a mere expression of the will of the executive govern- 
ment, which henceforth retained an official majority and insisted 
on the official personnel merely echoing the voice of the sup- 
reme authority. 

An important feature of the 1833 changes was the appoint- 
ment of a Law Commission to help the legislature in framing 
laws. The Law Member was to preside over it and it was to 
include officials noted for their experience in. administration. 
There was neither provision for nor possibility of an Indian 
being included in it. The first Law Commission busied itself 
more with wranglings than law-making and its output v/as un- 
impressive. After the passing of the Act of 1853, a fresh Law 
Commission was constituted and it gave to the country various 
codes which have existed even to the present times. The 
period of thirty years of centralised legislation was, despite the 
comparative ineffectiveness of the Law Commission, rich in the 
crop of legislation. It is true that the Penal and Criminal and 
Civil Procedure Codes could not come to the anvil till the close 
of this period, but in a way the framework had been prepared 
earlier. In most of the laws the spirit of the times is clearly 
in evidence. Recent historians have attributed this to the 
powerful development of British liberalism which was then 
saturated with Benthamite thinking. "No doubt many of the 
Governors and their top official advisers were influenced by 
Utilitarian ideas, but the general trend of the white bureau- 
cracy in India was still that of parental administration, to regard 
itself as M^a-Bap of the people. Their realism operated 
to resist the penetration of new-fangled theories originating 
in different climes; and they believed that they alone knew what 
was of good to their people. It will be pertinent, however, 
how far the growing Indian opinion, which was 
militantly reformist at the time, was responsible for providing 
the motivation for some of the laws and for infusing certain 
liberalism into the Penal and other codes, which assumed 



FOREWORD 


xii 

a different complexion from the contemporary penal system 
of England. All social legislation was the result of the demands 
at the time by the radical Indian elite. 

XJje Revolt of 1857 was no sudden, incoherent explosion of 
medieval feudalism fighting a rearguard action in the defence 
of its vested interests which were threatened by a modern 
liberal government upholding people’s rights. The revolt, as 
is clearly evident from the expressions of public opinion, was 
the last struggle of the past and the inauguration of the people’s 
fight for their freedom from alien rule which had imposed 
unresponsive, despotic government and patronised all reac- 
tionary institutions. The absence of contact between the rulers 
and the ruled, and absoluie lack of machinery to reflect 
people’s wishes, aspirations, sentiments and feelings in the 
existing administrative system were assessed as the major 
motivations for the revolt. It is this fact which prompted the 
introduction of the Indian element into the deliberations of the 
Oovernraent. The first traces of it are evident in the Indian 
Councils Act of 1861, which sought a relative reversing of the 
process of centralisation by constituting Provincial Legislative 
Councils so as to give greater scope for the representation of 
Indian opinion. However, bureaucratic ilJiberalism was too 
strong to permit any substantial change in the direction of 
popular representation. The legislatures were to be responsive 
to public opinion, whenever convenient, but no basic change 
in the character of government or even the legislatures was 
contemplated. Apparently decentralisation of legislation, parti- 
cularly of the local municipal type, was introduced. But not till 
the people had control over the Government and responsibility 
was introduced could there beany prospect of real decentralisa- 
tion. , 

Dr. Desika Char has discussed the forces operating for 
centralised legislation and examined the various laws passed 
at the time. His work, based on official papers which had not 
come to light before, is a very valuable contribution to the study 
of this most interesting phase of Anglo-Indian administration. 

Deparifucfit of History 
XJniversity of Delhi 


Bisheshwar Prasad 
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The Charter Act of 1833 is a great landmark in the history of 
legislative institutions in India. Prior to its enactment, the 
Presidency Governments were more or less independent of each 
other in legislative matters as in others, and executive and 
legislative pov/ers were vested in the same hands. The work of 
legislation was very much neglected, and there was great con- 
fusion in the legal and judicial system of the country. With 
a view to securing the introduction of basic and fundamental 
reforms on uniform lines throughout the Company’s possessions 
in India, Parliament vested the sole authority for legislation in 
the Governor General in Council. This was only one of the 
facets of the highly centralised system of government estab- 
lished under the Act. The Act also added a legal member to 
the Council for legislative purposes and set up a Law Commis- 
sion to assist in the codification of laws. With the addition 
of the Fourth or the ‘‘Legal” Member, a legislature distinct from 
the executive government came into existence, and the Governor 
GeneraPs Council inclusive of this member may be said to be 
the parent of the Parliamentary institutions in India. In addi- 
tion to these structural changes, the legislative process under- 
went a marked change. “T)uc deliberation*’ and “wide consul- 
tation” were the two cardinal principles of the revised process, 
^*^d the public were provided with an opportunity to express 
their views and sentiments in respect of measures under the 
consideration of the Council. The high expectations of early 
reform held out in 1833 were, however, not fulfilled, and the 
legislative arrangemenfs were not adequate for realising the 
objectives in view. The Charter Act of 1853 further expanded 
the Governor General’s Council for legislative purposes by 
two Judges of the Calcutta Supreme Court and one 
representative nominated by each of the four Local Govern- 
ments- A second Law Commission was also set up, this time 
in England, to assist in the work of codification. Its work was 
l^tghly commendable and this period was really the dawn of the 
great age of law reform in India. Rut serious complications 
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arose in the working of the legislative mechanism. The members 
of the executive government had lost their predominance in the 
new Legislative Council, and this enabled the latter to put 
forward disconcerting claims to independence and power which, 
if conceded, would have made it in reality “a little Parlia- 
ment*’, as it was derisively called, A<Ioreover, since the pro- 
ceedings of the Council were thrown open to the public and 
the press, difTcrences in o/Ticial circles received wide publicity 
and threatened to undermine the prestige of the Oovernment 
as a wiiole. Apart from these di/Ticultics, the three decades 
following the Charter Act of 1833 witnessed the rise of a class 
which had the benefit of English education and was imbued 
with the ideals of freedom and democracy. The activities of 
this classji the rising of 1857, and tlic pressure from the highly 
influential non-ofijcial European community made it necessary 
to take urgent steps to allay public opinion. Jror meeting this 
now situation, the Indian Councils Act of 1861 decentralised the 
legislative function. In addition to the Central Legislature 
which was to attend to matters of inter-Provincial and all- 
Indiu concern, it set up Provincial Legislatures to handle 
questions of local interest. Eurthcr, the Legislature ceased to 
have only ofiicial members ; not less than ono-half of the 
additional members nominated to the new Councils, both at 
the Centre and in the Provinces, were to be non-ofTiciuls, 
European and Indian. With Ihcir inclusion, we have the birth 
of the representative system in India, and the new ideal before 
the Government was to liave an administration 'Tesponsive” 
to public opinion, 'without prejudice to its supremacy and 
authority and its ultimate responsibility to the British Parlia- 
ment. This system lasted till 1919, when the gradual evolution 
of responsible government was accepted as the goal of India’s 
constitutional development. This objective was attained in 
1947 when the British Government transferred all power and 
authority concerning the governance of India to the duly elected 
Constituent Assemblies of India and Pakistan. 

The object of the present study is to trace the history of the 
centralised system of legislation that was in force in British 
India from 1834 to 1861. A brief, general survey of the laws 
enacted during the period has been added, because a proper 
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understanding of the course of legislation is essential for a correct 
appreciation of the working of the legislative machinery. The 
period has a unity and an individuality of its own; the Legisla- 
ture branched off from the Executive and became, politically if 
not legally an independent organ of Government; the power 
to enaet laws was vested wholly in the Central Government; 
the Legislature was composed of only official members, but it 
evinced such a sturdy spirit of independence that later day 
“representative” Legislatures might well have envied; and 
public opinion as an important factor in the political and 
administrative life of the country received constitutional recog- 
nition by the publication of legislative measures prior to their 
enactment and by the admission of the public and the press to 
witness the proceedings of the Legislature. The study is based 
on the manuscript records at the National Archives of India, 
New Delhi, and also the published records and general works 
available there and in the National Library of India at Calcutta. 

I am deeply indebted to Dr. Bisheshwar Prasad, who has 
guided me in my research. He has been to me much more 
than a guide and a professor. But for his continuous encoura- 
gement, it might not have been possible for me to complete 
the study amidst my official preoccupations. I must take the 
occasion to record my sense of gratitude to Shri S. V. ICrishna- 
moorthy Rao, Deputy Speaker, Lok Sabha, and Shri B. S. 
K-esavan of the National Library of India, Calcutta, for all 
their help and encouragement. I am much obliged to the 
Director and staff of the National Archives of India for all 
their assistance. My grateful thanks are also due to Shri K. 
Venkataraman of the Council of Scientific and Industrial 
Research for going through the manuscript and offering many 
valuable suggestions. 

NEW DELHI S. V. DeSIKA CHAR 

Jatjuary 1963 



CHAPTER. I 

LEGISLATIVE SYSTEM BEFORE 1834 
hAercantUe Stage 

In its early career, when the East India Company was 
merely a trading concern and did not possess any territory 
or governmental authority, the only powers of a legislative 
character it needed were those of making rules and regulations 
for the management of its internal affairs and to regulate 
the conduct of its servants. When factories were established 
in India, it became also necessary to attend to the needs of 
the local population living within their precincts. The first 
Charter issued by Queen Elizabeth in 1601 vested the Governor 
and Company in England with the power “to make, ordain 
and constitute such and so many reasonable laws, constitutions, 
orders and ordinances for the good government of the 
said Company, and of all factors, masters, mariners, and 
other officers, employed or to be employed in any of the 
voyages, and for the better advancement of the said trade 
and traffic”, and to “provide such pains, punishments, and 
penalties by imprisonment of body, or by lines or amerciaments, 
or by all or any of them” to secure due obedience to the laws. 
Such laws and penalties were to be “reasonable and not 
contrary or repugnant to the laws, statutes and customs of 
this our realm”.* These powers were similar to the authority 
commonly exercised at that time by ordinary municipal and 
commercial corporations in making by-laws,® The Charters 
of 1609 and 1661 contained similar provisions, but the 
Charter of 1698 was silent on the point. However, the “Judicial 
Charter” of 1726, "which provided for the establishment of 
corporations and Maj'or’s Courts at Calcutta, Madras and 
Bombay, is also of great importance from the legislative 
angle as it vested for the first time® the Company’s agents 

1 Courtenay Ilbert, 37 fe Government of India fOxford, 1898), p. 464. 

= Ibid., p. lO. 

* A. B. Klcith refers to certain earlier cases wherein legislative autho- 
rity may be, perhaps, considered to have been exercised; but he concludes 
that there is ‘'no evidence of any serious claim to possess legislative autho- 
rity proper” prior to 1726. rl Constitutional History of India, 1600-1936 
CLondon, 1937), pp. 42-3- 1 
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in India witli legislative powers. It empowered the Governors 
and Councils at these settlements to make laws “for the 
good government and regulation of the several corporations 
hereby created, and of the inhabitants of the several towns, 
places and factories aforesaid respectively and to impose 
reasonable pains and penalties on all persons offending 
against the same or any of them”. Such laws and penalties 
were to be reasonable and in conformity with the laws of 
England,^ and were to come into effect only when they had 
been approved and confirmed by the written orders of the 
Court of E>irectors- The Charter of 1753 contained similar 
provisions. 

The IS/Iughal Government and other Indian Princes were 
also not opposed to the exercise of such powers by the Com- 
pany. Beginning with the mission of Sir Thomas Roc, they 
permitted the Company to regulate its internal affairs, and 
settle disputes among its servants, according to the English 
law and practice. Where the local inhabitants were parties, 
all disputes and justiciable cases were to be referred 
to the officers and courts of the Government concerned. 
In course of time, however, the Company's servants came to 
exercise certain judicial and other powers over the local 
inhabitants by virtue of the zamindari rights conferred by 
the Indian. Princes or in exercise of the de facto axithority 
acquired by the the Company following the gradual disintegra- 
tion of the Ivlughal Empire. But the expediency and legality 
of these powers were^often in doubt, and there was a long- 
drawn dispute over the"^huestion between the Governor in 
Council and the Ivlayor’Sy‘.Lourt at Bombay. To settle the con- 
troversy and clear doubtp, the Charter of 1753 laid down that 
the Ivlayor’s Courts sltould have no jurisdiction over civil dis- 
putes among the local i ^habitants, unless both the parties to a 
suit agreed to submit tef their jurisdiction. However, in practice, 
it was difficult to give effect to this provision owing to the 
.absence of established courts representing the Government of 

■* The insistence on conTormity with the laws of England was due to 
the Charter being "principally designed for the government and benefit of 
Europeans”. Charles Fawcett, The First Century oj" British Justice in India 
COxford, 1934), p, 224. 
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the country to adjudicate and settle such, disputes.® 

On the whole, during the mercantile period, the legislative 
and judicial powers exercised by the Company’s agents in India 
did not amount to much. In permitting them to exercise 
these powers, the British Crown had evinced no intention to 
acquire territorial dominion in India,® nor had the Indian 
Princes parted with any portion of their sovereign authority. 

Acquisition of Territory and the Evolution of the legislative 
System up to 1834 

The victory at Plassey in 1757 and the acquisition of the 
Diwani of the provinces of Bengal, Bihar and Orissa, conferred 
by the Mughal Emperor in 1765, started the East India Com- 
pany on its great career as a territorial ruler. The powers 
granted by the earlier Charters, insulBcient even for its mer- 
cantile needs,’ were hardly adequate to enable it to cope with 
the altered situation. Its servants, however, proceeded with 
their work of administration, making laws and dispensing 
justice, without waiting to know if they had legal authority to 
do so. For instance, in its instructions of 1769 to the Super- 
visors, the Government at Fort William made laws for the 
people of Bengal “not through legislature, but through their 
servants, the Supervisors, who acted as judges and were 
guided by the principles of equity” .» Again, tlie well-known 
Regulations of 1772 by which Warren Hastings brought to an 
end the double government instituted by Clive were not based on 
any legal powers conferred by the British Parliament. 

Before long, the fabulous wealth acquired by the servants 
of the Company and the stories of the cruelty and oppression 
practised by them attracted the attention of Parliament to the 
new situation that had arisen, and the enquiries which followed 
led to the passing of the Regulating Act of 1773. The 
main evils complained of were in respect of the Diwani 


Ibid., pp. 218-26. 

“ Herbert Cowell, History and Constitution of the Courts 
at tve Authorities in India (Calcutta, 1936}, p. 17. 

Ibid., p. 19. 


and 


» Bijoy Kisor Acharyya, Codification in British India fCalcutta 
p. 51. 


Legis- 


1914}, 
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territories of Bengal, Bihar and Orissa, wh*ch were de jure 
parts of the Mughal Empire. Under the existing political 
and other circumstances Parliament was hesitant to legislate 
directly for these territories. All that it sought to do was 
to provide checks against abuse of power by the Company 
and its servants and by other Englishmen going to India. 
Xhe principal means adopted for the purpose was to set up 
a Supreme Court at Calcutta under a Royal Charter, wholly 
independent of the Company, and hence in a position to 
act as an effective check on its servants. It was vested with 
civil, criminal, equity, ecclesiastical and admiralty Jurisdictions. 
In addition to being a court of record, oyer and terminer, and 
gaol delivery for Calcutta and the factory of Fort William, it 
could entertain suits against British-born subjects, in the service 
of the Company or otherwise, in the provinces of Bengal, 
Bihar and Orissa, and against all persons in their employment, 
directly or indirectly. It could entertain suits against the local 
inhabitants of these provinces in respect of contracts entered into 
with British-born subjects where the cause of action exceeded 
Rs. 500 and it had been specified in the contract that the Court 
should have Jurisdiction. The Court could entertain no suits 
against them except in such cases. Provision was also made 
for appeal to the Privy Council, both in civil and criminal cases.® 
As the statute was silent regarding the law to be admi- 
nistered, it was presumed that English law should be applied. 
By these arrangements the jurisdiction of the Supreme Court 
extended not only over Calcutta, which had come to be 
regarded as British J^erritory, but also over the activities of the 
Company’s servants and of all British-born subjects in the 
Otwani territories of the three provinces which were admi- 
nistered de Jure on behalf of the Ivlughal Emperor. Xhe 
Governor General and the members of his Council, who 
were mainly responsible fojythe administration of the country, 
had only one safeguard r they could not be arrested or 
imprisoned by the authority of the Court, or indicted before 

® 13 Geo. Ill, c. 63, ss- 13-14 &, 16. Letters Patent establishing a 
Supreme Court of Judicature at Fort William in Bengal, dated 26 March 
1774. 
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it for any offence, except that of treason or felony.’“ 

Of greater importance, however, to the present study are 
the legislative provisions of the Regulating Act. On the lines 
of the Charter of 1753, the Governor General of Bengal in 
Council was empowered to make Regulations “for the good 
order and civil government of the said United Company’s 
settlement at T?ort 'William aforesaid, and other factories and 
places subordinate, or to he subordinate thereto, as shall be 
deemed just and reasonable (such rules, ordinances and regu- 
lations, not being repugnant to the laws of the realm), and to 
set, impose, inflict and levy, reasonable fines and forfeitures 
for the breach or non-observance of such rules, ordinances 
and regulations”. In place of the prior approval of the Court 
of Directors hitherto required before the Regulations came 
into force, it was now provided that they should be registered 
in the Supreme Court with its “consent and approbation”. 
Provision was also made for an appeal against the Regulations, 
thus enacted and brought into force, to the King in Council in 
England, who could set them aside.’* Xhis power to make 
Regulations did not extend to the newly acquired Dtwani 
territories.’® 

The distribution of power between the Government at 
Fort William and the Supreme Court effected by the judicial 
and legislative provisions of the Regulating Act was most 
ill-conceived, and the law was vague in many respects. The 
Parliament’s main object in enacting the measure was to im- 
pose an effective check on abuse and oppression by the 
Company’s servants in Bengal, and this was, indeed, highly 
laudable. The setting up of an independent Royal court was 
also a step in the right direction. The root of the mischief, 
however, lay in the legislative provisions of the Act. The 
legislative competence of the Governor General of Bengal in 
Council was very much circumscribed by the provision that 
the Regulations issued by him should be “reasonable and not 
repugnant to the laws of England”.’® The general and sweeping 
’“13 Geo. in, c. 63, ss. IS & 17. 

Ibid., ss. 36-7. 

See note 22 below. 

” See note 46 below for the highly restrictive character of the provision. 
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cliaracter of tlie restriction placed tine Supreme Court, acting 
strictly in its judicial capacity, in a vantage position. The 
dangers inherent in the provision were further enhanced by 
the Act being silent as to the law to he administered by the 
Court. In the absence of a definite provision protecting the 
laws and customs of the local inhabitants, there was room for 
the presumption that English law should be administered,’* 
and this law the Bengal Government was not competent 
to modify to suit the circumstances of the country. In addi- 
tion to the extensive powers which the Stipreme Court possess- 
ed in its strictly judicial capacity, it had also a general power 
of veto over all legislation. It could, as the Regulating Act 
came to be interpreted, entertain petitions from the public 
against registration of measures submitted for the purpose by 
the Government, and decide upon their expediency as well as 
their legality. By these arrangements the Supreme Court 
emerged all powerful, and the Government of Bengal was left 
with very inadequate powers to shoulder the burden and 
responsibility of administration. The situation in Bengal, 
however, required strong government, and the events which 
followed the enactment of the Regulating Act led to a virtual 
breakdown of the constitutional machinery. 

The difficulties experienced in the working of the Regu- 
lating Act and the constitutional impasse that developed led 

Warren Rastings and others petitioned to Parliament against the 
wholesale introduction of Hnglish law info the country by this means, and 
R. Cowell has expressed the vicw’that the provision did have this effect. 
History and Constitution of the Courts and ILcst^fotive Authorities in India 
(Calcutta, J!93G), pp. 4-2-3, 56 & 59. Subsequent events show that there 
was a real danger of English law becoming the lex loci of all the Com- 
pany’s territories, as it did in fact in the Presidency towns, if the Act of 
1781 (21 Geo. Ill, c. 70) had not been passed. Put G.*C, Ranlcin has done 
well in pointing out that contemporary expressions of opinion on the 
subject are not free from exaggeration: **As regards the civil law at 
least, there is no Reason to attribute to Impey and his colleagues any 
intention to depan, from the general principles which the Mayor’s Court 
had theretofore applied to the ordinary affairs of life in Calcutta. It is not 
shown that they were minded to disregard native customs as to marriage 
or succession.” Background to Indian Law (Cambridge, p. 8. 

** See Chapter II, note 65, below. 
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to furtlier Parliaineiitary enquiries, and 21 Geo. ni, c. 70, 
was enacted in 1781 to meet the situation- This measure did 
not seek to provide a well-defined integrated plan oF adminis- 
tration,^® but, in the typically British way, confined itself to 
the solution of the actual difficulties which were experienced. 
Since the interventions of the Supreme Court had proved to 
be highly embarrassing to the Government in the administra- 
tion of the newly acquired territories, its jurisdiction was 
strictly confined to Calcutta and to British-born subjects, 
whether living within that town or in the “mofussir*, a term 
most commonly used in the technical jargon of the time to 
signify the whole of the areas subject to the Government of a 
Presidency, excepting the Presidency town itself. Xhe judicial 
and legislative provisions of the Regulating Act continued to 
be in force in their case, and the only change made referred 
to the Hindus and Muslims. Suits against the inhabitants of 
Calcutta bearing on “inheritance and succession to lands, rents 
and goods, and all matters of contract and dealing between 
party and party”, it was laid down, should be determined in 
the case of the Hindus and the Ivtuslims by their respective 
laws and usages, and where only one of the parties was a 
or a h^uslim, by the laws and usages of the community 
of the defendant. It was also provided that in the case of 
these communities the authority of fathers and masters of 
fa-tmUes should be preserved, and their actions should not be 
adjudged crimes even though they infringed the laws of 
England, provided they were in accordance with the rules and 
customs of their castes. Xhe Supreme Court was empowered 
to make rules and issue orders governing adjudication of suits, 
civil and criminal, against Indians so as to “accommodate the 
same to the religion and manners of such natives, so far as 
the same may consist with the due execution of the laws and 
attainment of justice”; but such rules and orders were subject 
to the “approbation, correction or refusal” of His Majesty in 


Hastings and Barwell put forward a plan for instituting an integrated 
system of cour^ and of a legislature composed of both the members of the 
Fort William Council and the judges of the Supreme Court, but it was 
accepted. For the text of the plan, see G. W. Forrest (Hd.), 

HastiKgs. Vol. II (Oxford, 1910), Appendix C. 
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Council. The judicial and legislative systems thus evolved 
in respect of Calcutta were extended later to the Presidency 
towns of Ivladras and Bombay. A Recorder’s Court was set 
up at each of these places in 1797,^® and it was replaced by a 
Supreme Court in Madras in 1800,^® and in Bombay in 1823.^® 
The provisions in respect of legislation were extended to them 
in 1807.=! 

The position of the areas outside Calcutta had been very 
anomalous under the Regulating Act. While the Supreme 
Court at Calcutta was given undc/tned and extensive powers 
of control over the actions of the Company’s servants admi- 
nistering these areas, it was far from clear if the Act conferred 
any legislative authority on the Government of Bengal in 
respect of the same areas. Tn any ease, Warren Hastings and 
his Council appear to have relied for the validity of the Regu- 
lations made by them, after the passing of the Rcgiilating Act 
as in the period prior to it, on tlic grant of the Diwani by the 
Mughal Emperor in respect of civil matters and on the expressed 
or implied consent of the Nawab of Mxirshidabad in respect 
of the Nizamat or criminal matters. TJic well-known Regula- 
tions of 1781 reforming the judicial system of the mofussil 
areas were promulgated without being registered in the 
Supreme Court.®* In providing for their administration, 

21 Geo. TIT, c. 70, ss. 17-20. It was clearly not the intention of 
Parliament, as observed by Rankin, to limit tlic benefit of personal laws 
only to the J-Iindus and the Muslims. Xhe Supreme Courts of all the three 
Presidencies, however, interpreted the provisions strictly and did not 
extend them by analogy to other communities. G.C. Rankin, Back^rottnd 
to ludieiu in>i* (Cambridge, 1946), p. 12. 

18 37 Geo. ITT, c. 142. s. 9. 39 &. AO Geo. ITT, c. 79, s. 2. 

*0 4 Geo. TV, c. 71, s, 7. ** 47 Geo. Ill, c. 68, ss. 1-2. 

A. P. Klcith, A Con.’^tiUttionaf History o/' India. 1600-1936 (London, 
1937), p. 90; C. Tlbcrt, Hie Government of India (Oxford, 1898), p, 46; and 
Harrington’s Analysis (London, 1821), Vol. I, p. 8. Cowell seems to take 
a contrary view with regard to the RcButalions of 1781. The Regulating 
Act, he observes, was taken to apply only to Calcutta and its dependent 
factories, and not to what the Act described the territorial acquisitions of 
Bengal, Bihar and Orisstu "But the Act docs not appear to have been so 
understood, and tJic laVgc body of regulation law mentioned above 
[Regulations of 1781J was framed in pursuance of its powers for tlio benefit 
of the provinces.** History and Constitntio/t of the Courts arid fegisjative 
Authorities in India (Calcutta, 1936), pp. 66-7, 
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Parliament went back on the policy of the Regulating Act, and 
the Statute of 1781 freed the administration of the mofussil 
from the control of the Supreme Court. This court was to 
have no jurisdiction in any matter concerning the revenue or 
over any person on account of his being a land-owner or 
farmer of land.’^ It was to entertain no action for wrong or 
injury against the judicial officers of the Company’s Courts 
arising out of their judicial decisions. Where any corrupt act 
was alleged against them, such officers were to be given 
adequate time and opportunity to appear before the Supreme 
Court and explain their case.®* The Governor General and 
the members of his Council were declared jointly and severally 
exempt from the jurisdiction of the Supremo Coiirt in respect 
of their public acts. Persons other than British-born subjects 
impleaded before it for acts performed by them under the 
orders of the Government could plead the general issue.®® 
The Statute also accorded, recognition to the judicial system 
that had been evolved outside the Presidency town. It de- 
clared the Governor General in Council to be a court of record 
with appellate jurisdiction over the Provincial Courts in civil 
causes and allowed an appeal to the King in Council in England 
in suits of the value of £ 5,000 (Rs. 50,000) and over. Further, 
it was given jurisdiction in respect of all offences committed 
in collecting revenue, but punishment was not to extend “to 
death, or maiming, or perpetual imprisonment”.®® There was 
no reference to the Faujdjti or criminal courts, because they 
were de Jure subject to the authority of the Nawab and not the 
Company. As regards legislation, the authority of the 
Governor General in Council “to frame Regulations for the 
Provincial Courts and Councils” was recognised. The veto 
Ihe Supreme Court did not extend to these Regulations, but 
that court was not also bound to enforce them unless they 
were registered with it.®® They came into effect as soon as 


21 Geo. Ill, c. 70, ss. S-9. Ibid., ss. 24-6 

” Ibid., ss. 1-3. «« Ibid., ss. 21-2. 

*>■ There was some doubt as to whether this was the correct legal 
position, but this was made clear by the Statute of 1797. See C. Jlbert 
The Govcr„„,e,U of J,uila (.OKiorA, 1898). p. 62; also C, D. Dharkar, Ji^rd 
fdacaulay s Legislalive Minutes (Oxford, 1946), p, 9. 
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tliey were passed ‘by the Oovernor General and h:s Council. 
Copies were, however, to be sent to the Court of directors 
and one of His Majesty’s Principal Secretaries of State, and 
His Majesty in Council could disallow or amend them within 
two years. 28 

The legislative authority conferred by the Statute of 1781 
in respect of the mofussil areas of the Bengal Presidency was 
free from the restriction applicable to the laws enforceable by 
the Supreme Court — that the Regulations should be reasonable 
and not repugnant to the laws of England. This gave the 
Government a ‘ free hand to make Jaws siiitable to Jndian 
conditions. But the authority that had been conferred was 
not a general one. The Government was empowered by it 
only “to frame Regulations for the Provincial Courts and 
Councils”. This was hardly adequate. As a result, when 
Lord Cornwallis promulgated his famous code of 1793 covering 
many matters, he had to depend for the validity of a number 
of his laws upon, the authority derived from the Mughal 
Emperor or other local authorities, in the same manner as 
Warren. Hastings had done in his time. 2 ° In 1797, Parliament 
gave ex post faezo sanction to wliat Lord Cornwallis had done 
by an indirect reference to his reforms. It prescribed, “All 
Regulations which shall be issued and framed by the Governor 
General in Council at Port William in Bengal, affecting the 
rights, persons, or property of the natives, or of any other 
individuals who may be amenable to the Provincial Courts of 
Justice, shall be registered in the Judicial IlJepartment, and 
formed into a regular code, and printed, with translations, in 
the country languages, and that the grounds of each Regula- 
tion shall be prefixed to it; and all the Provincial Courts of 
Judicature shall be, and. they arc hereby directed to be, bound 
by and to regulate their decisions by such rules and ordinances 

=« 21 Geo. in, c. 70, s. 23. 

Ivlinute by Ivlarquis of Cornwallis. I IDcccmbcr 1790. Cited by P. L. 
Beaufort, A Digest 0 / the Criminal Lct>x’ af the rresidency of Port William 
and Guide to All Criminal Authorities therein (Calcutta, IS50), pp. 9-10. 
Also, see IT, Cowell, ffistory and Constitution of the Courts and Les'islafive 
Authorities i„ India (fZaXcMtla., y936-), p. «8; and A.B. Keith, rl Constitu- 
tional History of India, JGOO-1936 (London, 1937), pp. 125 - 6 . 
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as shall be containeci in the said Regulations”.®® 

These provisions of tlie Statutes of 1781 and. 1797 were 
the main sources of legislative authority as derived from 
Parliament in respect of the mofussil areas up to the passing 
of the Charter Act of 1833. The Government had no power 
under them to alter the revenues or impose new taxes. Jt 
had to depend for these purposes on its inherent power as a 
government, whether it was '^'derived in succession to the 
native authority from the grant of the Dewanny, or from those 
Statutes by which the general power of government or of 
ordering the revenues had been given or continued to the 
Company**-®* The system of legislation evolved, in Bengal in 
respect of the mofussil areas was adopted by Bombay®* in 
1799 and the same was extended to Tvladras®^ in 1800. Thus, 
by 1800, there was a uniform system of legislation in respect 
of the mofussil areas, and, by 1807, in respect of the Presi- 
dency towns also as mentioned earlier. 

Subsequent enactments of Parliament removed doubts 
and supplied lacunae in certain important respects. In 1807 
it was made clear that the Governments at the three Presi- 
dencies were competent, with the prior sanction of the Court 
of Directors and the Board of Control, to establish public 
banks at the Presidency towns with such powers as were 
usually conferred on corporations in England.®* By the 
Charter Act of 1813, they could, with similar prior sanction 
of the authorities in England, impose duties of customs and 
other taxes in respect of all places and persons within the 
jurisdiction of the Ring’s Courts, and also make laws and 

37 Geo. ni, c. 142, s- 8. Xhe wordings were almost literally taken 
from Bengal Reg. XLT of 1793. 

Cowell, History and Constitution o/* the Courts and Legislative 
Authorities in India CCalcutta. 1936), p. 73. The Charter Act of 1813 
recognised the existence of this power by alluding to it: 53 Geo. Ill, 
c. 155, ss. 98-9. 

of Bombay started issuing Regulations relying on 
eo. Ill, c. 142, s. 11. As this action was found to be not really 
Parliament gave the necessary authority by 47 Geo. Ill, 
c. 68, s. 3. Sec Preamble to Bombay Reg. XI of 1808. 

39 & 40 Geo. Ill, c. 79, s. 11 
47 Geo. HI, Sess. 2, c. 68, s.’s. 
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regulations respecting tlieir collection.”'’ Tiie same Statute 
removed doubts as to their competence to make Articles of 
War and otherwise provide for the discipline of the Company’s 
Indian troops.^® 

Sho^ tcoming^ of Lesislativc System 
as it Prevailed in 3834 

It will be clear from this analysis that tlic system of 
legislation prevailing in British India in 1834 was not the 
product of any careful planning. As in the case of most 
English institutions, it was of haphazard growth, the result of 
adjustments made to meet certain urgent needs and situations 
as they cropped up, often just a post facto approval by 
Parliament of the steps taken by the administrators in India. 

comprehensive attempt had as yet been made to set things 
in order and the system suffered from many serious defects. 

To begin with, the machinery of legislation required 
thorough overhauling. Its most serious defect lay in the veto 
vested in the Supreme Courts in respect of legislation. 
Although it affected numerically a very small section of the 
community, its political significance and the influence it had 
on the course of legislative policy were indeed of the highest 
importance. It had created in effect in each of the three 
Presidencies two distinct organs of legislation, the Governor 
General and Governors in their respective Councils on the 
one side and the Supreme Courts on the other, and both of 
of them had to assent if a measure was to become law. The 
want of harmony between the two liad made the Company’s 
Governments generally averse to undertaking legislation in 
respect of the Presidency towns and the British-born subjects, 
and the existing Jaws were sufTcred to continue with the least 
possible alterations. Apart from the evils arising from this 
factor, the ill-defined jurisdiction of the Supreme Courts and 
the general uncertainly of the laws were daily bringing the 
two bodies into open conflict, much to the detriment of the 

53 Geo. ITI, c, 355, ss. 9S-9. 54 Geo. Tfl, c. 105, confirmed nnd 

indemnified past levies whieh were without authority. 

= « 53 Geo. Ill, c. 155, s. 96, 
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prestige of the Company’s administration as a whole.®’ The 
latest outstanding episode was the resistance offered by the 
Bombay Government to the writs of Habeas Corpus issued by 
the Supreme Court in respect of certain persons detained by 
the orders of the Provincial Courts.®® The Privy Council 
held the writs to have been issued in excess of the powers of 
the Supreme Court,®” but the whole episode brought into 
relief the very unsatisfactory nature of the existing state of 
affairs. Whatever the justification was for instituting the veto 
in 1773, and for retaining it in later years in respect of persons 
and places coming within the jurisdiction of the Supreme 
Courts, there was now no one left to defend it; even the judges 
of the Supreme Courts favoured its abolition. This measure, 
it was believed, would also bring in its train another benefit. 
It would put an end to the unnatural separation of the Presi- 
dency towns from the mofussil areas and help in the establish- 
ment of a common legislative system. 

Another source of evil was the combination of the 
executive and the legislative functions in the same hands. 
This was a survival of the system under which all the supreme 
functions of government — executive, legislative and judicial — 
were discharged by the Governor General or Governors in 
Council. Early in the 19th century, they ceased to constitute 
the Sadr Courts, and steps were also taken to relieve in most 
cases individual members of the Councils of their judicial 
responsibilities. But the separation of the legislative from 
the executive functions had yet to take place. The inevitable 
effect of vesting the executive governments with legislative 
functions was that these duties were grossly neglected or 
inefficiently performed. Even in normal times, the innumer- 

See In particular minutes by C. T. Metcalfe, 15 April 1829; Holt 
Mackenzie, undated; and Sir C. E. Grey, 2 October 1829- Pari Papers 
H. C. No. 320 E of 1831, pp. 13-25, 27-31, & 54-78. 

=» In his evidence before the Parliamentary Committee, Holt Macken- 
zie characterised the incident as ••the most remarkable one since the 
dissensions in Bengal which gave occasion to the Act of 1781” Pari 
Papers, H. C. No. 735 I of 1831-32, Q. 787. Eor further details 'of the 
incident, see ibid., Q. 785-808. 

=>” 'H. Coweil, History and CanstituHon of the Courts and Cesistalive 
rtiithorities in //irf/u (Calcutta, 1936), p. 155. 



14 


CENTRAJLTSED I^EGISLATXOM 


able problems in the governance of a vast country were 
enough to tax the energy of the executive- It was much 
more so at a time when the British Empire in India was 
rapidly expanding, and military matters and dealings with 
the Indian States claimed its first attention. Xhere was a 
strong case for the constitution of distinct legislative bodies 
comprising persons with legal knowledge and judicial experi- 
ence and representative of Indian opinion. And, again, while 
some provision was made to enable the subordinate authorities 
and the public to offer suggestions and make proposals,^® and 
the Oovernor General and Governors were expressly denied 
the power to overrule their councils in respect of enacting 
laws and imposing new taxes,'** the legislative process resem- 
bled very much the proceedings of the executive government.'®* 
A revision of the procedure of the Councils was necessary 
to ensure that there was no haste or precipitation, that every 
measxire, before being enacted, received adequate publicity 
and public opinion on it was fully elicited, and that there 
was **due deliberation” at meetings for purposes of legislation. 

Another defect of the existing system was the inadequacy 
of the machinery to co-ordinate the legislative policies of the 
Governments of the three Presidencies. The Governor 
General of Bengal in Council was not vested with any specific 
power of control in respect of legislative matters, but he had 

Bengal Regs, XX of 1793 and XXIX of 1795; Madras Reg. X of 
J802; and Bombay Reg. I of JS27. In fiis evidence before the Parliament- 
ary Committee, Holt Mackenzie observed that there were references and 
consultations with the subordinate authorities, but they were not syste- 
matic or obligatory and the officers sufiered from a sense of inferiority^ 
Pari. Papers, H.C. T^o. 735 I of 1831-32, Q. 813 & 827-32. 

33 Geo. m, c. 52, s- 51. 

The evidence tendered before the Parliamentary Committees con- 
tains many interesting reflections on the i>oint. James Mill observed, 
“The Governor General in Council at present, properly speaking, is an 
administrative council and nothing more. It has hitherto done some- 
thing in the business of legisiation for which it is very badly circum- 
stanced, but its general business and employment is administrative and 
executive entirely.” Pari. Papers, H.C.hJo. 735 I of 1831-32, Q. 349. And, 
Holt JvTackenzie observed, **It is remarkable how little of our Jaws or our 
judicial decisions have been discussed.” Ibid., Q. 857; also, Q- 836-7 & 
840. 
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a general controlling antliority over the whole of the civil 
and military governments of the subordinate Presidencies.^^ 
In practice, this power did not amount to much. The 
Bengal Regulations, at times, served as models for legislation 
by the subordinate Governments.^* But their Regulations 
were not normally submitted, before or after issue, for the 
approval of the Governor General of Bengal in Council, and 
the intervention of the latter was limited to extraordinary 
occasions and “to the confirmation of large Regulations”.*^ 
As a result, apart from the absence of an adequate checlc on 
the legislation of the subordinate Governments, there was 
striking want of uniformity in the legislative policies of the 
three Presidencies. The remedy lay either in extending the 
powers of the supreme Government in India or in making 
the direction and control of the authorities in England real 
and effective. In fact, the law vested the Court of Directors 
and the Board of Control with adequate powers ; they could 
disallow or amend any of the Regulations issued by the 
Governments in India. But, by its very nature, this was an 

13 Geo. Ill, c. 63, s. 9, and 33 Geo. Ill, c. 52, s. 40. 

A number of Bombay Regulations were issued under instructions 
from or with the approval of the Governor General of Bengal in Council, 
c.g., Regs. Ill of 1799, I of 1803, II of 180S, II of 1808, and XX of 1830. 
In his evidence before the Committee of Parliament, James Jvliil observed, 
•‘The subordinate Presidencies have in general looked a great deal to the 
laws passed in Bengal and it has been their object to frame Regulations 
upon the plan of the Bengal Regulations.” Pari.- Papers, H.C. No. 735 I 
of 1831-32, Q. 345. 

Lord Bentinck’s minute, 14 September 1831. Pari. Papers, H.C, No, 
549 of 1833, p, 21. Also, evidence of James Mill, Pari, Papers, H.C.No, 
735 I of 1831-32, Q. 341; Charles Grant’s speech, 13 June 1833. Hansard 
fni Series), 1833, Vol. XVIII, p. 727; Public Letter from Court, lO 
December (No. 44) IS34, para. 82; and bfemorandum by W.Grcy, Secre- 
tary to the Government of Bengal, Pari. Papers, H.C. No. 307 of 1861, 
PP- 14-15. In his evidence before the Parliamentaiy Committee, N. B. 
Edmonstonc, Member of the Supreme Council from 1812-18, stated that 
the subordinate Presidencies submitted their Regulations for the con- 
firmation of the supreme Government not by law but by an order of the 
latter. Pari. Papers, H. C. No. 735 I of 1831-32. Q. I72I-2. But this 
statement does not find support from the references cited above or from 
any other quarter. 
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extraordinary power and could be used only sparingly. Xhe 
Statute miglit bave been amended to direct the Oovernments 
in India to obtain the prior sanction of the authorities in England 
for all their legislation, as was the rule before the passing of the 
R.egtilating A^ct of 1773. But such an attempt to adnainister 
India from England was not a very practicable proposition. The 
solution lay clearly in the direction of augmenting the powers 
of the supreme Government in India - 

And, lastly, the legislative authority of the Presidency 
Governments was much too narrow and restricted to meet the 
requirements of a vast growing empire. Xhe Charters of 1726 
and 1753 had conferred on them, in respect of the Presidency 
towns, only the power to frame local or subsidiary laws, and 
these were to be reasonable and not contrary to the laws of 
the English realm. The phraseology remained the same under 
the P-egulating Act of 1773 and there was also no substantial 
addition to this power in later years.’** Since the Presidency 
towns were deemed to be British territory and their inhabitants 
His Jvfajesty's subjects, the British Crown and Parliament were 
the only sources of authority in their case, unlike in the case of 
the mofussil areas. This limited power was very inadequate to 
meet the needs of these towns and of the British-bom svibjects- 
The English law as it stood in 1726 and the subsequent enact- 
ments specially made applicable to India were in force in them, 
except in the case of the Hindus and Muslims in certain speci- 
lied matters- Xhe Supreme Courts and the subordinate courts 
constituted in these towns followed the procedure of the courts 
in England. Parliament had passed a number of laws from 

-According to tlie well-Jcnown construction of Sir Edward East in 
the case of SilJc Buckingham agaSnsl the Press Regulations, which came 
up for hearing before the Privy Council in 1 824-25, the local legislative 
power “was to be coniined to mere police regulatiors for preserving the 
peace, preventing and punishing nuisances, and the like, and was not to 
be extended to a general power of making original law’s affecting the 
liberty or titles to property of the inhabitants of Calcutta, Including all 
descriptions, or even the Ia%vs, usages and customs of the native ixihabi- 
tahts though a new law should be given by the local Government to affect 
the inhabitants of the Provinces in the same respects’*. Cited in Jvllnute 
by Hon. Sir E. Ryan, Judge of the Supreme Court, 2 October 1829, Pari. 
Papers, H. C. >?o. 320 E of 1831, p. 97. 
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time to time concerning them, many of them on matters of 
detail. None of these could he altered in India, and Parlia- 
ment did not have the requisite knowledge and time, or 
abiding interest, to effect timely reforms. 

In the case of the mofussil areas, difficulties arose from 
the uncertainty of the basis of the legislative authority exer- 
cised by the Company’s Governments in India. Parliament 
had pursued a very cautious policy in legislating on the subject 
in view of the de jure claims of the Mughal Emperor and the 
political situation in the country. Xhe power “to frame Regu- 
lations for the Provincial Courts and Councils” conferred by 
the Statute of 1781 was the only express grant of legislative 
authority. In addition. Parliament had ex po:r facto recog- 
nised, through references and allusions and not directly, certain 
powers exercised by the Company’s agents without proper 
authority. These powers, thus derived from Parliament, did 
not extend to certain important matters such as revenue and 
taxation.” The Presidency Governments sought to make up 
the deficiency by claiming and exercising the powers of the 
Indian princes they had supplanted, either on the ground that 
de Jure they were still merely the agents of the princes or on 
the ground that they inherited the powers from them as suc- 
cessor governments. Now that the sovereignty of the British 
Crown and Parliament was no longer in doubt and there was 
no necessity to camouflage this power any more, the time had 
come to place the legislative authority of the Company’s Gov- 
ernments in India in respect of the mofussil areas on a lirm 
statutory basis. 


‘r “Some of the most important Regulations of the Indian Govern- 
ments have been made without the direct or express authority of Parlia- 
ment, and are most easily justifled, as being in the exercise of the old 
legislative powers of the former governments not superseded, and there- 
iorc continuing to subsist. Some of the Regulations, about 1793, were of 
this description. The imposition of the taxes in the Provinces is perhaps 
an instance, and it Is a power which might come to be a subject of serious 
discussion and, if British persons are to be permitted to hoJd lands 
throughout India, of vital importance.” Letter from the Judges of the 
Supreme Court at Calcutta to the Secretary of the Board of Commis 
pp"l^ 16 October 1830. Pari. Papers, H. C. No. 320 E of 1831 . 
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Evolution of Eow and its Oencral State 

Prom a consideration of the nature and growth of the Icgis- 
Jativc macliinery up to 1834, we may pass on to examine 
the general state of law in India during the period. When the 
English came to this country, they brought with them their 
own laws for the settlement of disputes among themselves. 
With the rise of their factories English Jaw came to be recog- 
nised as the law of the Company's settlements. Indians 
resident in the factories were, however, allowed the enjoyment 
of their own laws iji such matters xis inheritance iind marriage. 
When the Company ceased to be merely a mercantile body and 
became a territorial ruler, Clive and his successors worked on 
the principle that the country’s laws sho^ild, in general, be left 
undisturbed. 13ut, in certain quarters, the Regulating Act was 
taken to have introduced English law into the newly acquired 
territories supplanting the earlier laws of the land. The Act of 
1781, however, made it clear that Parliament had no such 
intention.^® English Jaw was to be applicable only in the 
Presidency towns and for the British-born subjects resident in 
the mofussil areas. The I-Iindus and Muslims residing in the 
Presidency towns were to be governed by their own laws in 
rcsi^cct of inheritance and succession and ‘*aJI matters of con- 
trxicL and dealing between party and party”, and in matters re- 
lating to caste. In other matters they were subject to English 
Jaw in the same manner as the mother inhabitants of the 
towns. Tills arrangement was largely a confirmation of the 
practice sanctioned by law and custom over many decades. 
English law thus came to be firmly established as the /ex loci 
of tlic Presidency towns and as the law applicable to the 
British-born subjects in India. 

The deveIox>nicnt of law outside the Presidency towns 
followed different lines. The basic approach in their ease was 
that the people of the country should be protected in the 

Lord North explained that, in passing the JR.Cf;uIntinu Act, it had 
not been intended “to extend (ho Dritish laws in tlicir unintelligible slate, 
tror so misht they appear to the natives of a country in wiiich they never 
had been promulealcd) throughout the vast continent**. G. C. Rankin, 
Daef^^rotttid to Jttclian J^ow (Cambridge, 1946), p. 8. 
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enjoyment of their own laws. The content and state of these 
laws when the English first came to India have been succinctly 
described as follows: “First, a large and elaborate system of 
inheritance and family law; jMahommedan law fairly uniform 
throughout India, though in some parts of the country 
modified by Hindu customs; but Hindu law less uniform. 
Mahommedan law was contained in treatises which were 
posterior to the Koran and consisted of commentaries upon 
that book and upon the traditions that had grown up round 
it. Ivluch of Hindu law was contained in treatises very ancient 
and credited with divine origin, but a portion of it was 
contained in the commentaries of later day Hindu commenta- 
tors. Secondly, a large mass of customs relating to the 
occupation and use of land and of various rights connected 
with tillage and pasturage, including water-rights, rights of soil, 
accretion on the banks of rivers, and forest rights. The 
agricultural system and revenue system of the country rested 
upon these land customs, which were mostly unwritten and 
which varied widely in different countries. Thirdly, a body 
of customs, comparatively scanty and undeveloped, but still 
important, relating to the transfer and pledging of property 
and to contracts, especially commercial contracts. Fourthly, 
certain penal rules drawn from Mahommedan law and more 
or less enforced by Ivlahommedan princes.” Further, “There 
were considerable branches of law practically non-existent. 
There was hardly any law of civil and criminal procedure, 
because the methods of justice were primitive. There was very 
little of the law of torts, and in the law of property, of con- 
tracts and of crimes, some departments were wanting or in a 
rudimentary condition. There was no law relating to public 
and constitutional rights, because such rights did not exist. ”*9 
While the Presidency Governments were not in general 
disposed to interfere with the Jaws and usages of the people 
as they found them, it was necessary for them to lay down 
how those laws and usages v/ere to be ascertained, conflicts 
resolved and lacunae filled in. In the field of penal law, the 
Hindu law had been mostly supplanted by the Muhammadan 
law over centuries of Muslim rule in Bengal and Madras, and 
E.tC.Actiaryya, Codification in British India tOalcmta, 1914), pp.7S-9. 
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the latter was, therefore, accepted as the law for these provin- 
ces. British ideas of justice and a number of other factors led 
to gradual modifications in this law, and in course of time it 
had changed almost beyond recognition. Still, the Muham- 
madan criminal law continued to be for long, in principle, the 
basic law for these provinces. It was set aside only with the 
enactment of the Penal Code in I860-®® In Bombay, large 
parts of the territories were not under Muslim rule at the time 
of their annexation. Both the Hindu and Miuhammadan 
systems of criminal law were, tlierefore, accorded equal recog- 
nition there, and in the case of Christians, Parsis and others, 
English law was applied. The multiplicity of laws to be 
enforced made penal law reform more urgent in Bombay than 
elsewhere, and Bombay Regulation X.rV of 1827 provided the 
province with a logical and self-contained code. 

In the field of civil law, the foundations of the policy to 
be pursued were laid down by Warren Hastings in 1772 in the 
following words: “That in all suits regarding inheritance, 
marriage, caste and other religious usages or institutions the 
laws of the Koran with respect to Mahommedans, and those of 
the Shaster with respect to Gentoos, shall be invariably 
adhered to; on all such occasions the Aioulavis or Brahmans 
shall respectively attend to expound the law.”®‘ The limita- 
tions of this provision became soon obvious. It was necessary 
to clarify what laws were to be applied in respect of matters 
not covered by the above, and what Jaws were to be applied 
in the case of persons who were neither Hindus nor Muslims 
or where both the parties to a suit did not belong to the same 
religion. Further, the laws of the Hindus and the Miuslims were 
not contained only in the Koran and the Shasiras respectively. 
There was a whole system of legal literature that had grown 
up in respect of each of the communities with different schools 
of thought, and there were also the customs and usages varying 
from caste to caste and from one part of the country to 

Under Sengal Reg. VI of 1832, s. 5, non-lvluslims could claim exemp- 
tion from being tried under that law. ibid., p. 210. 

-Letter dated 15 August 1772 containing an extract from the Proceed- 
ings of the Committee of Circuit, dated 28 June 1772. G. W. Forrest 
(Ed.), iVarren Jdastings, Vol. II (Oxford, I910>, p. 295. 
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anotlier. The naive simplicity of the provision in Warren 
Hastings’s instructions betrayed great ignorance of the immen- 
sity and complexity of the problem that the Company’s judges 
and administrators were called upon to face. Subsequent 
Regulations and judicial decisions attempted to make good 
these lacunae. The most important of them was the Regula- 
tion of 1781, drafted by Sir Elijah Impey. It directed “that 
in all cases, for which no specific directions are hereby given, 
the judge of the Sudder Dewannee Adawlat do act according 
to justice, equity and good conscience’’.®^ This provision was 
a solvent of most of the difficulties that were likely to crop up. 
It enabled the judges to extend to the Europeans, Jews, 
Armenians, Parsis, etc. the benefit of their own laws as far as 
they could be ascertained, even though there was no specific 
reference to any of them in the Regulation of 1772 or any 
of the subsequent Regulations. It helped them also to harmo- 
nise contradictory authorities that were cited, decide cases in 
which the parties belonged to different religions, and fill up 
the large gaps in the legal systems that came into view from 
time to time.®® Thus, the administration of justice had its 
foundation in this medley of legal systems and traditions. 

Apart from the formulation of these basic policies, the 
attention of the Company’s Government was largely confined 
to matters relating to administration of justice, levy and 
collection of taxes, and criminal law. Reforms in respect 
of the first two subjects were necessitated by the very un- 
satisfactory state of the judicial machinery and by the many 
problems that arose in the field of land-revenue administration. 
As regards criminal law, changes were introduced mainly 
with the object of rmtigating the harshness of the Muham- 
madan law in some cases and of making it more effective in 


A similar provision was made in Madras by Reg. II of 1802 s 17 
The analogous provision in the Elphinstone Code provided that, in the 
absence of an Act of Parliament or Regulation, the law to be observed 
should be the usage of the country in which the suit arose; if none such 
appears, the law of the defendant; and in the absence of specific law and 
iSf^’s^ conscience alone’’. Bombay Reg. IV of 

d f' significance of the provision in Indian legal history, see 

O.O.Ranfcm, Background to Indian Law (Cambridge, Chaps. I & X, 
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Others. The growth of Regulation law during the period 
was on the whole quite slow. This was largely due to the 
general unwillingness of the Oovernments to interfere with 
the laws and usages of the people and the established order, 
and also to their preoccupation with pressing political and 
military problems. 

Thus, at the time of the enactment of the Charter Act 
of 1833, except for the improvements which naturally followed 
the estabhshment of a strong, stable and orderly government, 
the state of law had not much improved from what it was 
at the beginning of the British rule. To the jumble of Jndian 
laws, further elements of confusion were added by the intro- 
duction of English law, of a government with a multiplicity 
of ill-coordinated law-malcing and judicial bodies, and of a 
new body of administrators with little or no legal training 
and unacquainted with the country and its people. The 
first and the most glaring defect of the existing system was 
lack of uniformity in matters in which uniformity could easily 
be obtained, and the absence of it was hardly justified. In 
the realm of penal law, there were great disparities in the 
penalties prescribed for crimes in the different Presidencies 
and as between the 'Presidency towns and the mofussil areas.®* 
There were nine different systems of civil procedure simul- 
taneously in force in Bengal: ‘Tour in the Supreme Court, 
corresponding to its common law, equity, ecclesiastical and 
admiralty jurisdictions; one for the Court of Small Causes 
at Calcutta; one in the Military Court of Requests; and 
three in the courts of the East India (Zompanyy one for regular 
suits, a second for summary suits, and a third applicable to 

vs. — - (r-t, K 

In his letter forwarding the draft penal code to Auckland on 14 
October 1837, Jvlacaulay wrote : “In Bengal serious forgeries are punish- 
able with imprisonment for a term double of the term fixed for perjury; 
in the Bombay Presidency, on the contrary, perjury is punishable with 
imprisonment for a term double of the term fixed for the most aggravated 
forgeries; in the hfadras Presidency the two offences are exactly on the 
same footing. In the Bombay Presidency the escape of a convict is 
punished with imprisonment for a term double of the term assigned to 
that offence in the other two Presidencies, while a coiner is punished with 
little more than half the imprisonment assigned to his offence in the otlier 
two Presidencies.” Pari- Papers, B. C. X4o. 673 of 1837-38, p- 4. 
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the jurisdiction of the Deputy Collectors in what v/ere called 
resumption suits’’.®^ A.s regards the law relating to contracts, 
English law was in force in the Presidency towns, but the 
Hindus and Muslims were given the benefit of their own larvs. 
In the mofussil areas, in the absence of any other specific 
law or usage, the rule of “justice, equity and good conscience” 
held the field. Xhere was a similar lack of uniformity in 
other branches of law as sveU.““ The Parsis were subject to 
English law in the Presidency towns even in such matters as 
inheritance, while they were allowed the benefit of their own 
laws and usages in the mofussil areas. 

Apart from this lack of uniformity, certain important 
branches of law such as evidence, contract and limitation 
were in a rudimentary state, and there were many glaring 
gaps in others. A number of new problems such as the 
inheritance rights of converts and the position of aliens and 
the Anglo-Indians bad arisen calling for solution. As a 
sample of the matters which required to be settled may be 
mentioned; “Relations of the Government to the foreign settle- 
ments in peace or when captured in war; law of inheritance 
for country-born Christians of various parentage; modifi- 
cation of Hindu and Muslim laws, as applicable to Calcutta; 
recovery of small debts from European British subjects liv'ing 
in the mofussil, within ten miles of Calcutta; nature of the 
interest possessed by British subjects in various kinds of 
immovable property; administration of estates of Hindus and 
Muslims residing in Calcutta; execution of decrees passed by 
the country courts, and of process generally, within Calcutta; 
exemplification of ditto" enforcement of security bonds and the 
like, given by British-born subjects in suits before the country 
*^durts; examination of witnesses at a distance on the princi- 
ples of 13 Geo. Ill, c. 63, s. 40 & c., 24 Geo. Ill, c. 25, s.78.”='' 

B. iC. Aebaryj^a, Codification in British India (Calcutla, 19I4-), p. S6. 
Also, G. C. KanJein, Background to Indian latv (CambridKe 19461 
Pp.197-9. 

»» See Acharyya, op. cit.. Lecture II, for a clear exposition upon the 
subject. 

n Mackenzie fnot dated). Pari. Papers. H. C. Mo. 320 

-b. oj 1831, p. 31. 
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Xhe most serious consequence of this lacJc of uniformity 
and completeness was the grave xincertainty as to what the 
law was on any given subject. IVfany and loud were the 
complaints recorded. Lord Bentinck and his Council wrote, 
“In regard to almost every provision of the British Parliament, 
whether for defining the legislative authority of the Govern- 
ments of the several Presidencies, or for prescribing the course 
to be pursued by them in the executive administration, 
questions have arisen of a very embarrassing nature. The 
rules applicable to the Sudder Dewanny and Niramat A.dawlut, 
and to the subordinate native courts, which rest on Parlia- 
mentary enactments, though few in number, have given rise 
to many doubts and difficulties. Those relating to the rights 
and obligations of individuals arc not free from obscurity”.®® 
Further, the anomalous jurisdiction of the Supreme Courts, 
resulting from the defects in Parliamentary enactments, was 
^'productive of alarm to our native subjects, or embarrassments 
to the Local Governments and discredit to our country”.®® 
The judges of the Supreme Court at Calcutta were no less 
trenchant in their criticism. “In this state of circumstances,'* 
they wrote, “no one can pronounce an opinion or form a 
judgment, however sound, upon any disputed right of persons, 
respecting which doubt and confusion may not be raised by 
those who may choose to call it in question; very few of the 
public, or persons in office at home, not even the law officers, 
can be expected to have so comprehensive and clear a view of 
the present Indian system, as to know readily and familiarly 
the bearings of each part of it on the rest”.®" Lord Iv^Tacaulay 
declared that what was being administered as law was “but a 

Letter from the Governor General in Council to the Judges of the 
Supreme Court, Calcutta, 14 July 1829, ibid,, p. 3- 

JbJd., p. 4. 

Cited by Sir Charles Grant in his speech in the Mouse of Commons, 
3 3 June 1833, Mansard (III Series), Vol. XVIIf, 1833, p. 729. Xhe con- 
clusion finds powerful support in the various minutes recorded by the 
judges in their correspondence with the Governor General in Council. 
See in particular “Some observations on a suggestion by the Governor 
General in Council as to the formation of a code of Jaws for the British 
territories in the East Indies’*. Pari. Papers, M. C. T^o. 320 E of 1831, 
pp. 111-14. 
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kind of rude and capricious equity.”®' "While in later years 
strong differences arose as to the pace, scope and form, which 
legal reforms v/ere to take, at this stage there was general 
agreement among the authorities in fndia that the state of 
law in the country was such as to call for urgent and radical 
changes. 

To conclude, the imperfections of the legislative system 
in force at the time of the Charter Act of 1833 were, in the 
well-known v/ords of Sir Charles Grant, particularly three: 
“The first was in the nature of the laws and regulations hy 
which India was governed; the second was in the ill-defined 
authority and power from which these various laws and 
regulations emanated; and the third v/as the anomalous, and 
sometimes conflicting, judicatures by which the laws were 
administered, or in other words the defects were in the lav/s 
themselves, in the authority for making them, and in the 
manner of executing them.”®' 


Speech by Macaulay in the House of Commons on lO July 1 833 
Hansard OH SerfesJ, Vol. XI5C, p, 532. ' 

Ibid', VblfxvHI, ^ovso of Commons, 13 June 1833, 



CHAPTER. II 

LEGISLATIVE SYSTEM, 1 834-61 
Forces Leading to the Reforms of 1833 

We liave so far discussed the shortcomings of the system 
of law and legislation as it stood in 1834, but those by them- 
selves cannot account for the changes which took place. 
Political and social evils tend to persist long after they are 
recognised as such unless some special forces and circumstan- 
ces intervene. AVe shall now consider the factors which acted 
as compelling forces in the direction of reform. 

W^e may rule out at the outset public opinion in India as 
having been of any great importance in effecting the changes. 
There was, as yet, no manifestation of political awakening 
among the masses. The Indian press was still in its infancy, 
and other ways of organised expression of public opinion were 
undeveloped. Evils and oppressions were silently suffered, 
and when they were too much * to bear there were popular 
outbursts of a local character, sometimes violent and at others 
taking the form of passive resistance. t The non-ofhcial 
Europeans were the only active and politically conscious group, 
especially in Bengal. In the large mass of evidence tendered 
before the Select Committees of Parliament during 1830-32, 
there are only the views of Raja Ram IVIohan Roy to represent 
the thoughts, feelings and aspirations of Indians in general.- 
In addition, there were representations from the Parsis, 
Armenians, Anglo-Indians and non-official Europeans, especial- 
ly in respect of matters affecting their own interests. The 
disabilities of Christian converts were forced upon the atten- 
tion of the Government by missionary organisations. But the 
influence of such representations on 'p’olicy was onl 3 ' secondarj'. 

^ S. 33. CbaudJluri, Civil jristirrbancef during tije British Bitle in India, 
I7G5~lS5y (Calcutta, 3S?55J, passim- p 

= Communications between Raja Rani Mohan Roy and the Board of 
Control relative to the revenue andf judicial systems of India. Pari. 
Papers, H. C. No. 320 A of IS31, Apne-'. -.r. 26 
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Xhe cry for reform came mostly from publi6 servants who 
became acutely conscious of the shortcomings of the system 
in the course of their administration. The subjects which 
received the greatest, perhaps disproportionate, attention were 
the uncertain and anomalous jurisdiction of the Supreme 
Courts as well as the veto vested in them in respect of legisla- 
tion affecting matters coming within their jurisdiction. The 
activities of the Crown Courts in the Presidency towns, in so 
far as they affected the mofussU areas, were a constant source 
of irritation. Tlie open and unseemly conflicts between them 
and the Presidency Governments were bringing the Company’s 
administration as a whole into disrepute. The correspondence 
of 1829-30 between the judges of the Supreme Court at 
Calcutta and the Governor General in Council that set the 
ball rolling in respect of legislative reform had its origin in 
these troubles.-’’ Agreed proposals were submitted by the 
judges and the Government for the consideration of the 
Court of Directors, and the arguments advanced by them in 
favour of reform influenced greatly the decisions which woi;e 
finally reached. 

Economic considerations also played an important part 
in bringing about the changes. Indian budgets were suffering 
from continuous deficits,'’ and the commercial profits of the 
Company accruing from the China trade were being utilised 
to balance them. But the Company’s monopoly of the trade 
was under fire in England and it was clear that the Free 
Traders would win when the Company’s Charter came up for 

= “The discussions which passed belwcen the Supreme Court at Bombay 
and the Government of that Presidency appears to me to have given rise 
to the various questions connected with the influence and power which 
the Supreme Courts have a right to exercise over the natives of India and 
to the proposition for a legislative council for India.*’ Evidence by Peter 
Auber, Pari. Papers, H. C- No, 735 I of 1831-32, Q. 1351. Sec also 
evidence by Sir Edward Ryan, Pari. Papers, H. L. I^o. 20 oF 1 S52-53, 
Q. 2356. The full text of the correspondence is contained in Pari. 
Papers, H. C. No, 320 E of 1831. 

* “The average annual deficiency of the Indian revenue, after defraying 
all charges abroad and at home, amounted to £2,878,031 in five years 
ending 1828-29-’’ Amies Xripathi, Tratie and Finance in the Bengal Fresi- 
dency (Calcutta, 1956), p 238. 
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review. One of the major tasks entrusted to Lord Bcntinck 
was to reduce the expenditure and balance the budget.” In 
1828 the Governor General in Council observed that instances 
of wasteful expenditure by the subordinate Presidencies were 
coming too often to his notice in a casual manner and the 
whole subject required detailed and careful investigation. Two 
committees, one for civil and the other for military expendi- 
ture, with representatives from each of the three Presidencies, 
were appointed for the purpose.” The report of the Civil 
Finance Committee and the. views expressed by Lord Bcntinck 
and his Council formed the basis of the highly centralised 
system of administration with stringent financial controls 
set up under the Charter Act of 1833.’ Centralisation in 
the administrative and financial spheres was bound to influence 
greatly the decision on the subject of legislation. In particular. 
His Majesty’s Government wanted very much to abolish the 
Councils at the subordinate Presidencies, although the proposal 
was stoutly resisted by the Court of Directors.® This was 
mainly intended to secure economy; but its effect was to 
strengthen the ease for centralised legislation, since legislation 
by the subordinate Presidencies without their Councils was not 
at all a feasible proposition. 

While these factors related mostly to conditions prevail- 
ing within India, the trend of public opinion in England also 
greatly influenced the course of events. One of the matters 
on which public attention had been concentrated in England 

” Kbicl.^ pp- 218-19. ’'Ellcjiborougfi, with Iiis usual insight, had seen 
the question of the cessation of the Cltina monopoly as in essence a finan- 
cial one, and his drastic orders to Bcntinck to reduce the charges of 
government in India had been expressly designed to obtain a surplus in 
the Indian revenues.” C. H. Philips, The East India Company, 17S4- 
1834 fManchester University Press, 1940), p. 288. For the instructions, 
see Edward Thompson, The Lt/e of Charles Lord hdctcalfe CLondon, 1937), 
Appendix A. 

^ Lord Bcnfinck’s minute dated 7 October 1828 and the resolution of 
the Governor General in Council in the Territorial XDepartment, 25 
November 1828, Pari. Papers, H. C. No. 734 of 1831-32, General Appendix, 
pp. 112-14. 

’ Ibid., General Appendix III. 

* Pari. Papers, H. C. No, 549 of 1833, pp. 55 & 64. 
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over many decades was the question of throwing India open 
to British settlement and enterprise.® Commencing with the 
Regulating Act of 1773, severe restrictions had been placed on 
the entry of the British-born subjects of His Majesty, and also 
of other Europeans, mainly with .the object of protecting the 
people of India from unprincipled adventurers. Xhe permis- 
sion of the Court of Directors and the Board of Control was 
necessary under the law for them to proceed to India. The 
Governor General and Governors in Council could also grant 
them permission to reside within their respective Presidencies 
under intimation to the Court of Directors. These referred 
only to residence within the three Presidency towns. For 
residing beyond a radius of ten miles from these towns, special 
license bad to be taken from the Local Government concerned, 
and there was similar restriction on holding land or landed 
interest, directly or indirectly, in the mofussil areas. The 
policy of the Court of Directors and the Governments in India 
till 1834 was to give permission to reside within or without 
the Presidency towns very sparingly and that after carefully 
checking the bona fides and the object of settlement of each 
applicant. This policy had the support of successive adminis- 
trators like Lord Cornwallis, Henry Dundas and Mountstuart 
Elphinstone, and, indeed, at the time of the revision of the 
Charter in 1813, opinion was strongly against any relaxation 
of the existing restrictions. Opposition to the policy 
increased greatly in later years, and British capitalists and 
entrepreneurs lobbied actively to secure free outlet for their 
investments and enterprise. By the time the Charter came up 
again for review in 1833, both the Tories and the Whigs were 
committed to the abolition of the Company's monopoly of the 
China trade and also to the free admission of European British 
subjects into India. While the Court of Directors strongly 
opposed both these moves, the attitude of the authorities in 
India had become quite favourable towards the latter question. 
In 1824 the Government of Bengal passed a resolution permit- 
ting duly licensed Europeans to take leases of land in the 

" For papers on the subject, see Pari. Papers, H. C. "Mo. 734 of 1831- 
32, General Appendix V, pp. 253-378, Also, Report from the Select 
Committee on the Affairs of the Last India Company, ibid, pp. 26-7. 
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mofussil areas Tor the cultivation of coffee, subject to certain 
conditions and restrictions. In 1828 the concession was extended 
to those who wanted land for the cultivation of indigo or any 
other agricultural produce.^® During the discussions relating 
to the latter concession, Lord Bentinclc and his Council 
expressed themselves strongly in favour of opening India to free 
settlenaent by Europeans, as they considered it to be a sure means 
of developing the country. The main ground of the opposition 
was the old fear of oppression by unscrupulous European 
adventurers. On this point, Bcntinck assured, ‘‘Of all places 
in India, Bengal, independently of its having been the longest 
subjected to a regular English Government, presents the least 
possible ground of apprehension from the settlement of 
Europeans, whether we look to the character of the inhabi- 
tants or the nature of the country.’’^* He gave it as his decided 
opinion, “On whatever side, therefore, the subject is considered, 
the more does it present the prospect of advantage from the 
free resort of Englishmen to India*’.*- The few leaders of 
Indian opinion at the time also expressed themselves strongly 
in favour of their admission.’® 

There was, however, one big hurdle to overcome. 
Owing to the turn legal and judicial developments had taken, 
European British subjects were largely exempt from the 
jurisdiction of the Company’s Courts. They had a right to 
be tried, even in respect of causes of action arising in the 
mofussil areas, by the Supreme Courts at the Presidency 
towns, either in their original jurisdiction or by way of appeal, 
both in civil and criminal matters. They had come to regard 
English laws and “English courts” almost as matters of birth 
right, even though they were Jiving in an alien land amidst 

The Court of directors censured tJio Government of Bengal for 
talcing this step and ordered important modifications in the Regulation. 
Letters from the Court of Directors to the Governor General in Council, 
8 July 1829 and 10 April 1832, ibid. General Appendix, pp. 270 & 334. 

iVlinule dated 8 December 182P., p. 286. 

Ivlinute dated 30 May 1829., ibid., p. 279. 

Remarks by Raja Ram JVIoIian Roy on the subject, dated 14 July 
1832. Ibid., p. 341. Views of Raja Ram ^/Tohan Roy and Dwarakanath 
Tagore: J. 3EC. I'd^ajumdar, Indian Speeches and Documents an Dritish Rule, 
J82J-2928 (London, 1937), pp. 42-5. 
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alien peoples. They were not likely to give up these privileges 
easily. The costliness of the proceedings in the Supreme 
Courts, the complicated and alien character of the laws 
administered by them, and the long distances which litigants 
had to cover, however, meant, in practice, a virtual denial of 
justice to the people of the country who had occasion to look 
to them for redress,** There was a very general recognition of 
this fact, and any relaxation of the restrictions on the entry 
of Englishmen into India, particularly outside the Eresidency 
towns, was bound to aggravate the position. Unqualified 
subjection of European British subjects to local laws and local 
courts should be, it was felt, an essential prerequisite to their 
free admission into the country.*^ But, the state of laws and 
the system of Justice outside the Presidency towns were consi- 
dered to be in such a poor state that the British subjects could 
not be made amenable to them unless they v/ere radically 
altered. Thus, the opening of India to the free operation of 
British capital and enterprise came to be closely linked with 
that cf legislative reform; there was to be codification and 
legal reform since Englishmen would not be willing to subject 


»» Tn his minute dated 9 May 1836, Macaulay observed that he firmly 
believed that the evils arisine out of the privileged position of the Euro- 
pean British subjects outside the Presidency towns had “ruined more 
native families than a pindarec invasion”. Leg. I3cp. Pros., 9 May 1836 
bfo. lO. ’ 


In the evidence tendered before the Select Committees of Parlia- 
ment. the proposal to remove the restrictions on Englishmen resorting to 
fndia, subject to certain safeguards, received considerable support, e. c. 
James Mill (Pari. Papers. H. C. No. 735 I of 1831-32. Q. 372-3), John 
SutUvan (fbid., Q. 563), Holt Mackenzie \fbid., Q. TSiQ. C. Lushington 
Obld., Q. 1001-12), and A. D. Campbell (ibid., Q. 1495-7). F. J. Shore 
^50 expressed strongly in favour of the proposal. Notes on Indian yiJXdlrs 
qxjndon, 1837), Vol- I, pp. 40-50. Apart from the opposition of the 
Cmurt of Directors, the move was strongly criticised by some responsible 
administrators. Mountstuart Elphinstone warned that the settlers would 
be '^turbulent and difficult for the Oovemment to manage”. Pari. 
Papers, H. C. No. 735 I of 1831-2, Appendix A, pp. 293-4. N. B. Edmon- 
slone was afraid that Englishmen, once admitted, would begin to agitate 
Vi'', S®'*^** mslituticns. Ibid., Q. 1657-60, 1671-2 and 1757. Sir John 
^Icolm was of the opinion that the proposed changes in the judicial and 
legal system were too high a price for securing European capital and 
enterprise. The Government of India (London, 1833), p, 168. 
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themselves to the system or laws and courts prevailinfi at the 
time in the mofussil arcas^®; an English lawyer was to be 
appointed as a member of the Oovernor Ocneral’s Council to 
enstirc that due attention was paid to English laws and customs 
and to the riglils of European British subjects^’; legislative 
authority was to be centralised and vested in the Governor 
General in Council, since it was “just and natural”^® that 
Englishmen should live tinder the control of the same 
laws throughout British India; and the legislative authority of 
the Governor General in Council was to be strengthened to 
enable him to make necessary Regulations to counteract the 
possible evil effects of their free admission,^® Indeed, the 

There is ii clear exposition of this view in the report of Charles 
Grant’s speech in the House of Commons on 13 June 1833: “AH 
authorities, tJjen, were in favour of admitting Europeans, provided they 
were subject to the same laws and institutions and were placed on the 
same footing as llio natives. Willi authorities to overlook Europeans, 
they might freely enter the country. It was equally just in principle, nnd 
warranted by practice, that' the system of ivjdicalurc should place the 
natives and Europeans on the same footing; and unless they were placed 
on the same footing, it would not be possible to allow Europeans free 
access to India. Itt the meantime, he trusted that the Legislature would 
arm the Governments in India with power to make such regulations for 
the control of the natives nnd Europeans ns W'ould have the effect of 
gradually approximating the two peoples, and the laws of the two coun- 
tries, and pave the way for ultimate assimilation. *’ Hansard (III Series), 
VoK XVIII, 1833, pp. 736-8. 

Regal ding the appointment of the Eoiirth or Legal ivlcnibcr to tlie 
Council, the Court of IDircctors observed that it must be regarded to 
some extent **as a substitute for that sanction of the Supreme Court of 
Judicature which lias Iiilhci to been necessary to the validity of regulations 
affecting the inhabitants of the Presidencies, but which under the new 
system will no longer be required”. Public Letter from Court, lO Decem- 
ber ("No. 4.1) 1834, pai'n. 20. Also, letter from the Cliairman nnd Deputy 
Chaiiman of the Court of Directors to the President of the Board of 
Control, dated 15 December 1842, Pari. Papers, H. L. bJo. 20 of 1 852-53, 
p. 593. 

Public Letter from Court, lO December tbJo, 44) 1834, parn. ll. 

The Court of Directors observed that in deciding upon the best 
mode of constituting the Indian Governments “the decisive consideration 
with the Legislature was the necessity of strengthening tJic Supreme 
Government in consequence of the free admission of Europeans into the 
intciior of the country”. Justifying the centralisation of tlic legislative 
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stress on the proposed free admission of Englishmen into 
India is so great in the various State papers that one is apt 
to overlook or minimise the importance of the other factors 
which led to legislative reform. 

The agitation of British traders and manufacturers to secure 
the opening of India to free settlement hy British European 
subjects received powerful support from the Evangelical 
movement, which wielded enormous influence over the people 
of England. The Evangelical revival in the last decades of 
the 18th century had its origin in the Methodist movements 
of Wesley and W^hitefield. One of its primary objectives was 
to carry the light of Christian faith to pagan lands. The elder 
Grant and Sir John Shore were early Evangelicals who got 
the movement greatly interested in India. When the Com- 
pany’s Charter came to be renewed in 1813, largely because 
of Evangelical influence, an Indian Church with a bishop and 
three arch-deacons was established, missionaries were given a 
large measure of freedom to carry the message of the Gospel, 
and a small provision was made for the spread of education. 
At the time of the renewal of the Charter in 1833, there was 
a natural alliance between British commercial interests and 
the Evangelicals to secure the opening of India.®i> While the 
former wanted a free field for their investments, the latter 
considered it essential for the spread of true religion and 
knowledge. In addition. Evangelical influence is seen in the 
provision for the abolition of slavery in the Charter Act, and in 
the subsequent years in the opposition to the emigration of 
Indian labourers, which adversely affected the condition of 
the emancipated slaves in the Colonies. 

While it is axiomatic that contemporary political ideas 
largely determine the pattern of constitutional changes, the 
influence of abstract political ideas on legislation was perhaps 

authority, it observed that the difijculties in respect of legislatintr for the 
Europeans in India would be greatly aggravated “if the different Govern- 
ments were all armed with co-equal and independent legislative povrers, 
and if they were to proceed to exercise such powers at their discretion 
respectively, and perhaps with very different views and according to 
inconsistent principles”. Ibid,, paras. 11-12. 

Eric Stokes, 'The English Utilitarians and India (Oxford, 1959j, p, 40. 
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never so direct or so marked in the evointion of Indian 
Governmental system than on the present occasion. India 
was at this time the battleground for three rival schools of 
thought: the old Whig liberal tradition, typified in Indian 
administration by the reforms of Cornwallis, the paternalist 
tradition of IVtunro, Malcolm and Elphinstone, and the new 
reformist Utilitarian school, of which the founder-father was 
Jeremy Bcntham. An indication of their respective stand- 
points would give us an idea of their contribution to the 
formulation of tl’.e Charter Act. The protagonists of the 
Whig liberal tradition had a holy horror for government and 
authority. Government was a necessary evil and the scope 
of its activities was to be curtailed to the minimum. To 
prevent abuse of authority, they thought constantly in terms 
of checks and balances: executive and judicial functions were 
to be vested in separate hands and the executive was to be 
strictly subordinate to the Judiciary; administrative authority 
was to be diffused by setting up boards such as the Revenue 
Board; and Councils were essential to act as a break on the 
Governors and the Governor General. While' they were 
certainly aware of the value of a simple system of laws, they 
did not think in terms of major legislative and legal reforms, 
because their whole philosophy was opposed to intervention 
by Government. "With the background of misrule in the 
early days of the Company’s rule, they advocated mainten- 
ance of a steel-frame of British civilians to secure efficiency 
and justice. They did not contemplate extensive use of the 
native agency; in their scheme of things there was no pressing 
need for it either. They were Anglicists with little respect 
for Indian culture and institutions, but they were poor reform- 
ers as they did not want the Government to interfere in 
the life of the people. 

The basic approach of the paternalists was very different 
from that of the 'Whig liberals. According to them, tne 
Indian administrative system was to be founded on the 
principle of trusteeship, and designed to suit the genius of 
the people and the conditions of the country. There was no 
necessary conflict between the interests of the rulers and the 
ruled- Oemocratic principles could not be applied to India, 
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and the administration of the country was to be based on 
principles of benevolent despotism. Xhe District OiRcers, 
who represented the Government at the lowest level, were 
to be invested with a wide range of powers and with as much 
discretionary authority as was consistent with good govern- 
ment. Xhe paternalists were opposed to executive and 
judicial powers being vested in separate hands, since this 
diminished the traditional awe and respect which the people 
evinced towards the representatives of the King and also 
weakened the authority of the latter in a practical way. Xhey 
had no patience with boards and councils and the whole 
concept of checks and balances. Success in administration, 
according to them, depended upon inspired leadership of 
gifted persons, dedicated to a life of service. Xheir approach 
to native religion and culture was one of sympathy and under- 
standing. Xheir respect for traditional values made them 
staunch opponents to the new-fangled ideas of westernisation. 
Reforms were to be introduced, if necessary, by stages and 
without involving serious rift with the past. Conservatives 
fay faith, the paternalists produced a long succession of 
brilliant administrators and reformers. With the distinguished 
services rendered by Munro, IVIalcolm, Elphinstone and 
Metcalfe, their reputation was quite high at this time, 

Xhe Utilitarians or the Benthamites were a new school 
of reformers, who, in alliance with the free traders and the 
Evangelicals, exercised enormous influence in England. As 
G. M. Young has observed, “In discipleship or reaction no 
young mind of the thirties could escape their influence. 
Bentham’s approach was empirical, but everything he suggested 
was governed by certain first principles. Unlike other political 
philosophers, he had a practical cast of mind, and he put 
forth a set platform for reformers. He rejected the Whig 
notion of conflict of interests between the governors and the 
governed, and proceeded on the basis of identity of interests 
and harmonious relationship between the two. Xhe scope of 
governmental activity was not to be circumscribed by rigid 
notions of individual freedom; it was to be determined wholly 
by the requirements of public welfare. Bentham’s love of 
=> Victorian England: Portrait oj an jige {O. U. P., 1953), p. S. a 
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system and order, liis desire to settle eacla point of detail with 
reference to first principles, made liim quite critical of all 
aspects of administration. He had a neat plan of **scientific 
administration’*, worked out in full detail- lie took the 
French bureaucracy for his model, and viewed government on 
military lines. It was a chain of commands, at the apex of 
which was Parliament, representing the demos. Executive 
responsibility was to be concentrated in single officers and not 
diffused by the constitution of boards and councils. Abuse of 
authority was to be prevented, not by the Whig expedient of 
checks and balances and diffusion of authority, but by a pro- 
perly graded system of supervision and control. Xhere was to 
be no vagueness about government or its laws. A pannomium 
or a body of codes was to be prepared, presenting the whole 
scheme of government and the system of laws by which the 
people were governed. Bentham’s true ideal was the philo- 
sopher-king, although he reconciled his system to democracy 
by accepting the supremacy of Parliament. He was greatly 
interested in India, which he considered an Jdeal testing-ground 
for his theories. 

The influence of the Whig liberals, the paternalists and 
the Utilitarians can be clearly seen in the Charter discussions 
and the various provisions of the Charter Act. It is difficult 
to isolate in aJi cases the various strands of their influence or 
to label individuals as wholly belonging to this or that school. 
But the broad trends are clear."® In India, the protagonists 
of the policy of Cornwallis had largely given way to the 
paternalists, who represented the group mind of the Com- 
pany’s civil servants at their best. But the most potent 
influence in the shaping of the Charter Act was that of the 
Benthamites, the Utilitarians or the Philosophic Radicals, as 
they were vario called. In alJiahce with the free traders 
and the Evangelicals, the TUliJifarians constituted the broad 
current of the liberal movement which gained resounding 
victories in the field of legal and political reform in England. 
The age of law reform had dawned there more than ten years 
before the 1S33 Charter. Jji 1S28 two commissions were 
F’or a specialised study or ilic subject, see Eric Stokes, 7Vte EjtgUs/i 
Utilitarians and India (Oxford, 1959y. 
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appointed, one to enquire into tbie practice and procedure of 
the courts of common law, and the other to enquire into the 
law of real property. Xhe former reported between 1829-34 
and the latter befojrc 1833, and a number of reforms were 
introduced on the basis of their recommendations. In 1833, 
a Royal Commission was appointed to codify the criminal 
law of England and it submitted seven reports before it was 
dissolved in 1845.®® Xhe Utilitarian influence was at its peak 
at the time of the Charter discussions in England, and most of 
those who determined policy were under the Benthamite spell. 
Xord Brougham, the moving spirit of law reform in England,®"* 
was the Lord Chancellor of Grey’s ivlinistry, which introduced 
the Charter Bill in Parliament. Officially, Charles Grant, the 
younger, as the President of the Board of Control, was the 
author of the Bill, but his assistants at the Board had more 
to do with its modelling.®^ Hyde Villiers, Secretary of the 
Board of Control from Tvlay 1831 to his death in December 
1832, was a Benthamite.®® X. B. Macaulay became Assistant 
Com-missioner of the Board of Control in June 1832, and 
succeeded Villiers as Secretary, He had his differences with 
Bentham, • but he accepted without reservation Bentham’s 
jurisprudence and his ideas of legal reform.” Holt Mackenzie 
had, on his retirement from the Company’s service, joined the 
Board of Control as Commissioner and held the office from 
1832 to 1834. His views represented a happy blend of the pater- 
nalist and Utilitarian ideas.=s At the secretariate of the Court 
of Directors, there was the towering personality of James 
Jvlill, who held, the high office of the Examiner of Indian 
Correspondence from 1830 till his death in 1836.®® He was 


Holdsworth, A History afnnsUsh t-aw (London, 1952>, 
York^l914^^pp^28^30^^ ^ Bbcrt, The Alechantcs oX JLaw 0<icw 

it was almost a -Philosophical Badical* who j'n 3830 

Stokes, ap. a,., pp. 179-80. =« IbUt.,pp. 181 & 327. 

L .?■ r '* PP- 154-5, 159-63 & 273. 

Jaroes laws Tor India; now that 

Important post in the India Company, misht not 
h.s dream become a real. ty? -I shall he the dead legislative pf British 
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the high priest of Beiitlinmism nnd his i/ifliicncc extended far 
and wide. TIic Assistant Examiner, Edward Struchey, was 
also a Benthamite."' Their innuence on policy is seen elcarly 
in the various State papers in spite of.thc opposition of the 
Court of IDircctors to many of the proposals for reform. In 
India, too, Bentham cast his spell on many of the top men, 
and recommendations from India strongly reflected the 
influence of the now movement. Lord Bcntinck, the reforming 
Governor General, was a great admirer of Bentham and 
James Mill, and was on intimate terms with loading Utilita- 
rians before his departure to India.®* lie had on his Council 
Alexander Ross, who proclaimed himself “a disciple of the 
Bentham school of jurisprudence”,®® and was the most fervent 
advocate of Utilitarian ideas, with an admixture of Whig 
liberalism,'® Of the paternalists. Holt Mackenzie, Secretary to 
Bengal Government in the Territorial I5cpnrtmcnt from 1817 
to 1831, and Mountstuart Elphinstono,®'* Governor of Bombay 
from 1819 to 1827, exhibited to the largest extent the influence 
of Benthamite ideas and showed in a practical way how paterna- 
lism could be harmonised with the latter. Metcalfe was a true 
conservative, but even he was not impervious to the now 
ideas.'® Outside the Government circles, Sir Edward Ryan, 
Chief Justice of the Supreme Court at Calcutta, was no 
“doctrinaire Utilitarian”, but he was a staunch advocate of 
codification and supported many of Bentham’s ideas of judicial 
reform." James Yimag of the Calcutta house of agency, 
Alexander nnd Co., was oitc of the reforming group of 
which Ross and Ryan were the other members, and he is 
said to have exercised enormous influence over the Supreme 

Indi.n. Twenty years after I am dead, I shall bc a despot,” Elio Kaldvy, 
The Oinn'fh aj' Thitoso phtc Jiaclieafism (t928J, p. 510. 

’"> Eric Stoke.s, op. c/(., p. 50. Ihid., p. 51. 

»> Pari. Pnpei s, I-I. C. No. 320 E of t83I, p. 40. 

** Eric Stokes, op. clt., pp. 234-7 of .Tec/. 

•* Jbirl., pp. 50 & 148-50. Also. Sit- T. E. Colcbrookc, Life of the 
Hon'blc b'fonufstuaet LI phln.ytone (London, 18841, Vol. II, pp. 116-17 
and 125. 

Eric Stokes, op. clt.. p. 18. 

=' Edward Thompson, The Life of Charles Metcalfe (London, 1937), 
pp. 297-8. 

Eric Stokes, op. cit., pp, 132, 189, 202 & 214, 
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Oovcrnment under Bentinck, witli access to confidential papers.^® 
Bam Ivlotian Boy too had come under the spell of Bentham*.^® 
Xhe imprints of* Benthamism are most clearly seen in 
the Charter Act from the cstahlishment of a highly centralised 
system of government, with a single legislature for the whole 
of India, and the appointment of a Law Commission to 
prepare general codes. The paternalist influence is seen in 
the successful resistance to the various proposals to abolish 
the Councils attached to the Oovernors, to put an end to the 
privilege of direct correspondence with the Court of IDirectors 
enjoyed by the Governors of Madras and Bombay, and to 
dissociate the Government of India from the administration 
of the Lower Provinces of the Bengal Presidency. Xhe exclu- 
sion of the Judges from the Legislature must be attributed to 
Whig influence. The free traders and the Evangelicals secured 
the opening of India to free settlement by British European 
subjects, but the paternalists succeeded in the inclusion of the 
various provisions for the protection of the people of the 
country from the adverse effects of the settlement, especially 
the provision against discrimination on grounds of religion, 
race, etc. in the matter of public employment. Xhe clause 
regarding the abolition of slavery w'as the distinct contribution 
of the Evangelicals. 


T'he Charter an the Anvil 

"While these various forces and influences were at work, 
the event that precipitated an enquiry and Jed to the reforms 
was the renewal of the Company’s Charter. Except for this. 
It IS doubtful if Parliament would have been persuaded to 
evince sufficient interest in the subject of Indian reform. 
Even so, on this occasion. Parliament’s interest centred 
primarily round the termination of the trading rights of the 
Company and the terms on which its association with the 
administration of India was to continue. In spite of this 
limiting factor, the Charter Act of 1833 was perhaps the most 
important piece of legislation concerning the Government of 
India during the last century.-’® 

« 5 '"^" PP- 52 & 147, 

Tor a detailed and lacid account of the negotiations and discussions 
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Owing to the vicissitudes of British party politics and the 
frequent change of Ministries, different Select Committees of 
Parliament were set up in 1830 and 1831, and again in 1832. 
A vast amount of evidence hearing on all aspects of Indian 
administration and the Company's affairs was collected, and 
indeed the collection of the last of the Select Committees was, 
according to Xhornton, the largest mass of evidence extant at 
the time.^* The thoroughness with which they worlced bears a 
striking contrast to the general indifference exhibited by the 
Court of Proprietors of the Company and the members of 
Parliament towards this great measure.^^ Independently of the 
work of these committees in England, a lot of spade work had 
been done and all aspects of the subject fully considered in India, 
The Civil Finance Committee of 1828 provided the necessary 
arguments for the highly centralised system of government 
that * was set up. The correspondence between the Governor 
General in Council and the judges of the Supreme Court at 
Calcutta during 1829-30 initiated discussion regarding legislative 
and judicial reforms. EIphinstone*s Code and the various 
digests of the Regulations which had appeared^® showed in a 
practical way the benefits to be derived from codification. 
The opinions of the Indian authorities on the subject of 
Buropean settlement strengthened the hands of persons in 
England who fought for the opening of India. A number of 
other questions which came up before Parliament had been 
thrashed out on different occasions and the data on the basis 
of which decisions were to be reached had been made avail- 
able, e.g., slavery in India** and the civil services.*® The details 
of the Bill that was introduced in Parliament were thrashed out 

leading to the enactment, see Peter Auber, Rise and Process af the 
■British Power in India (London, 1837), pp. 65S-7J3, and Edward Thornton, 
'The History of the British Empire in India (London, 1843), Vdl. V, 
<Zhap. 28. 

** Thornton, op. cif., p. 282. Also, Peter Auber, op, cit», pp. &7S-S0* 

** Thornton, op. cit., pp. 315, 321 & 353. 

Eor a detailed account of the progress made in this direction, see 
Acbaryya, Codification in British India (Calcutta, 1914), pp. 56-62. 

** Pari. Papers, IL. C. Mo. 735 I oT 1831-32, Appendix K. 

Ibid., Appendix Al. Also, Pari- Papers, II. C. Mo- 734 of J831-32, 
General Appendix IV, 
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during tlie negotiations between the British Government and 
the East India Company. The principal spokesman of the 
British Government in the House of Commons was Charles 
Grant, President of the Board of Control, ably seconded by 
Macaulay, who was Under Secretary of State and a member of 
the Board of Control."*® In the House of Lords, Lord Lans- 
downe ably represented the Government. Xhe measure was 
strongly criticised by Charles W. Wynne In the House of 
Commons and by the Duke of Wellington and Lord Ellen- 
borough in the House of Lords. Grant’s well-known resolu- 
tions for the termination of the trading activities of the East 
India Company and the continuance in its hands of the adminis- 
tration of India were passed on 13 June 1833. The Charter Bill 
was first introduced in the House of Commons on 28 June, 
and it received royal assent and finally became law on 28 
August 1833. 

Legislative Provisions of the Charter Act ; 

Centralised Legislation 

The legislative provisions of the Charter Act were based 
on the following basic principles. Xhe restrictions on Euro- 
pean settlement and enterprise were to be mostly abolished, 
making due provision for the protection of Indians, Xhe 
disjointed system of governing India with three practically 
independent Presidency Governments was to give place to a 
centralised system, and the control exercised from England 
was to be rationalised and confined to essential matters. And, 
lastly, the legislative machinery was to be remodelled to effect 
necessary reforms in the field of law and justice. 

Bearing these principles in mind we may examine the differ- 
ent aspects of the legislative provisions of the Charter Act. To 
take up first the issue of centralised versus decentralised legisla- 
tion, it was a matter closely linked with the general question of 
relationship between the Centre and the Provinces. While 
differing on matters of detail and in the emphasis they laid on 
particular points, the members of the Civil Finance Committee 
and the Governor General’s Council were of the view that the 
r *J- important role of Macaulay, see C. H. Philips, TV/e East 

India Company. 17S4-I834 (Manchester University Press, 1940), pp. 290-95, 
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Supreme Government should be divested of every local respon- 
sibility, and have as its primary function the supervision and 
control of the subordinate Governments. The authority of the 
latter was to be severely limited in administrative and financial 
matters, and they were to be subject to effective day-to-day 
control by the Supreme Government. The Bombay and 
Madras Governments were to be divested of their existing 
legislative powers, and legislative authority in respect of the 
whole of British India, was to be vested solely in the Supreme 
Government. In view of the diminished responsibilities of the 
Local Governments, suggestions were made for the abolition, 
or reduction in the strength, of the Governor’s Councils and 
the appointment of Lieutenant Governors in the place of 
Governors.^^ 

The Joint Proposals of 1830 put forward by the Gover- 
nor General in Council and the judges of the Supreme Court 
at Calcutta did not envisage the complete withdrawal of the 
legislative powers of the subordinate Governments. They 

The members of the Civil Finance Committee were Bolt Mackenzie 
from Bengal, David Mill from Madras and John Bax from Bombay. The 
members of Lord Bcntinck*s Council were Lord Dalhoiisic (Commander 
in Chief)* Charles Metcalfe and W. B. Baylcy. Xheir views on the subject 
were various. Mackenzie, Metcalfe and Baylcy were advocates of very- 
rigid control. According to Mackenzie, the Local Governments were to 
have no more discretion “in the matter of legislation (including in the 
term all general instructions affecting the rights of the people), military 
arrangements, the adjustment or creation of political relations, the insti- 
tution of new ofTices, the employment of new establishments, or the 
disbursement of the public money, than is given to the Residents at Delhi 
or Indore**. While he was one with the others as “to the expediency of 
a mere effective control in the Supreme Government over the other 
Presidencies**, Bentinck stressed that tJicre should be no mtnufe inter- 
ference. “The interference’*, he wrote, “should be rather of check, ofa 
preventive and of restraining, than of an active and meddling character. 
The Supreme Government should come in aid, and not in supersession of 
the Home authority.” As regards reorganisation of the administrations, 
M^ackenzie, Metcalfe and Bayley favoured the division of Bengal into two 
Presidencies, and these and the old Presidencies of Bombay and Madras 
were to be administered by Lieutenant Governors unaided by Councils. 
Hill and Bax wanted each of the three old Presidencies to have a Governor 
^ud two Councillors (in place o the existing three), and Bax wanted the 
Upper Provinces of Bengal to be placed under a Lieutenant Governor. 
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were to be empowered to consider and enact laws as before, 
but no law enacted by them was to have any force or effect 
until it was confirmed by the Legislative Council of Bengal. 
Xo ensure that the process of confirmation was not reduced 
to a mere formality, it was proposed that the same forms of 
procedure should be adopted in their consideration as in 
respect of Bills originating, in the Bengal Council. Further, 
while the Legislative Councils of Tvladras and Bombay were 
to have jurisdiction in respect of their respective provinces 
only, the Bengal Council was to have authority to legislate for 
the Presidency of Bengal as well as for the other Presi- 
dencies.^® 

In the evidence tendered before the Select Committees 
of Parliament, there was good support for the enhancement of 
the powers of the Supreme Government over the subordinate 
Presidencies and for relieving it of responsibility for the local 
administration of the Bengal Presidency. Ivlountstuart Hlphin- 
stone was one of the few who cautioned against too much of 
centralisation; he would rather ‘‘increase the obstructions to 
the Governor General’s discretion, by depriving him of all 

Bentinck wanted the Supreme Council to have a member from each of 
the three Presidencies and the capital of the Supreme Government was to 
be located at A.llahabad. Xhe administration of the I_ower Provinces 
was to be entrusted to two ‘‘Resident" Councillors, but the administration 
of the whole of the Bengal Presidency was to be vested in the Governor 
General in Council. There was greater unanimity as regards legislation. 
Xhe members of the Civil Finance Committee and the Governor General’s 
Council, excepting Lord lZ>alhousic, were in favour of the Supreme 
Government legislating for the whole of British India. IDalhousie wanted 
the British Parliament to legislate for India, the Company’s Governments 
in India being vested with only subordinate rule-making powers. Letter 
from the Calcutta Finance Committee, 2 August 1830, and Minutes by 
Hill 06 June 1830), Mackenzie <20 July 1830), and Bax August 1830), 
Metcalfe CIS October 1830), Bayley November 1830), Bentinck: 

(14 September 1831) and Dalhousie (27 September 1831): Pari. Papers, 
H. C. No. 418 of 1833, pp. 2, 4, II, 32, 40, 45, 52, 57 respectively. 

Letter in the Territorial Department from the Governor General in 
Council to the Court of Directors, 14 October CNo. 4) 1830, .Parl 
Papers, H. C. No. 320 E of 1831, p. 104. Heads of Bill (as revised) enclos- 
ed with letter from the Judges of the Supreme Court to the Governor 
General in Council, 13 October 1830, /6/e/., pp. 153-7. 
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interference in tlte internal affairs of the other PrCMdencics, 
except a veto on general changes proposed by the subordinate 
Governments”.*’*’ The proposal to centralise legislative autho- 
rity in respect of the whole of British India had, perhaps, the 
largest amount of support.™ Even those who opposed the 
move only suggested greater control over, instead of the 
supersession of, the legislative authority hitherto exercised by 
the stibordinate Presidencies.*’* 

The Whig Government in England was in general agree- 
ment with the view that the hands of the Supreme Government 
in India should be greatly strengthened; it was to have “a 
more defined and efficient”, “a precedent and preventive, in 
place of a subsequent and corrective”, control over the stibordi- 
nate Presidencies. To secure this object, under the terms 
of the Bill as drawn up by the British Government, the 
Governor General in Council was made the only authority to 
legislate in respect of the whole of the Company’s territories 
in India. His previous sanction was to be obtained by the 
subordinate Governments for creating any new office, or 
granting any salary, gratuity or allowance. Centralised legis- 
lation and chocks on expenditure were to be the chief means 
by which effective control over all aspects of administration 
was to be obtained. To relieve the Governor General in 
Council of the burden of local charges and to enable him to 
discharge his duties of supervision and control better, it was 
proposed to create a new Presidency of Agra, and also to vest the 
administration of the bower Provinces in a Deputy Governor, 

*“ Pari. Papers. H. C. No. 735 VI of IS3I-32, Appendix IG, p. 157. 

**** Report of the Select Committee on the affairs of the East India 
Company, Pari, Papers, H. C. No. 734 of 1831-32, p. 20. Also, evidence 
of James Ivlill, Pari. Papers, H. C, No. 735 I of 1831-32, Q. 343, 345 & 
jjl; J. Sullivan, /*/</., Q. 616; and A. D. Campbell, tiilcl., Q. 1566. 

** Evidence of N. 13. Edmonslone, Pari. Papers, B. C. l-Io, 735 I ef 
1831-32, Q. 1729-30. Peter AuLer was content with maintainine the 
existing systern with minor changes. Ibid., Q. 1540. 

Summary of the main provisions of the Bill as communicated by 
Charles Grant to the Chairman and Ueptity Chairman of the Court of 
Directors in his letter dated 24 June 1833, Pari. Papers, M. C. No. 549 
of 1833, p. 28. Also, his speech in the Bouse of Commons on 13 June 
1833, Bansard (TIT Serjesj. Vol. XVIU, pp. 727-9. 
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v/lio was to be one of the ordinary memhers of the Oovernor 
General’s Council. Consequent upon the diminished respon- 
sibilities of the subordinate Governments as a result of these 
changes, their administration Wfcs to be vested uniformly in 
Governors alone without the aid of Councils. The British 
Government’s original idea was that the decision to abolish 
the Councils should be firm and final. But, as a concession 
to those who doubted the wisdom of this policy, a provision 
was made in the Bill for the Court of Directors, with the 
approval of the Board of Control, to re-establish the Councils 
at a later date, if the new system was found to be unsatis- 
factory.*^ 

The Court of Directors was strongly opposed to this 
move towards centralisation in all its detail. It did not favour 
the constitution of the Tipper Provinces into a full-fledged 
Presidency and felt that the creation of a Lieutenant Governor- 
ship was all that was necessary. It was also opposed to the 
abolition of the Governors* Councils, and was equally firm 
against centralised legislation and the increased financial 
powers proposed to be given to the Supreme Government, 
it was of the opinion that the record of the Bengal Govern- 
ment in respect of expenditure was no better than that of the 
other Presidencies, and, therefore, was not sanguine about the 
benefits expected from the change. Moreover, it was afraid 
that the enhanced authority of the Governor General in 
Council would definitely tend to lessen its own authority over 
the Governments in India, and, if its control was not relaxed, 
the only effect of the change would be to extend red-tape.®^ 
The views of the Court of Directors found powerful support 

Charles Grant’s letter to the Chairman and JDeputy Chairman of the 
Court of Directors, 24 and 27 June 1833, Pari. Papers, H. C. No. 549 of 
1833. Also, ss. 55 &. 56 of the original Bill, Pari. Papers, H. C- No. 451 
of 1833. 

1-ctter from the Chairman and Deputy Chairman of the Court of 
Directors to C. Grant, 2 July 1833, and Paper of Observations on several 
clauses of the Hast India Bill approved by the whole Court, 9 July 1833, 

_ I*ar3. Papers, I-f. C. No. 549 of 1833, pp- 55 Sc 64. Powerful minutes 
opposins the Government’s proposals were recorded, by two members of 
the Court, Henry St. George Tucker on 2 July and Richard Jenkins, on 
5 July 1833- Pari. Papers, H. L. No. 156 of 1833, pp. 6-19. 
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in Parliament from the Duke of Wellington”" and Lord Ellen- 
borough”" in the House of Lords, and Charles W. W. Wynne 
in the House of Commons.®’ The only concession that the 
British Government made was to retain the Governors’ Coun- 
cils for the time being, leaving the question of their abolition 
to the future decision of the Court of Directors and the Board 
of Control.”® 

Thus, under tlie Charter Bill as finally enacted, “the 
Governor General of India in Council”, as the Governor 
General and his counsellors were now styled, secured effective 
control over the whole sphere of provincial administration 
through the financial powers conferred on him.®“ He was 
also vested with the sole authority to legislate for the whole 
of British India®” and to make A.rticlcs of War governing the 
native officers and soldiers in the military service of the 
Company. The only powers conferred upon the subordinate 
Governments by tltc Act were twofold. They could make 
or suspend laws “in cases of urgent necessity (the burthen 
of the proof whereof shall be on such Governor or Governor 
in Council), and then only until the decision of the Governor 
General of India in Council shall be signified thereon”.” 
They were also empowered to propose for the consideration 
of the Governor General in Council such drafts of laws as 
they considered expedient, together with the reasons for 
proposing the same, and the latter was required to take them 
into consideration.®” 

Legislative Cauncil and the Law Commission 

The location of legislative authority being thus deter- 
mined, the next problem was that of the composition of the 
Council for purposes of legislation. In this connection, the 

Hansard (III Series), Vol. XIX, p. 203, and Vol. XX, p. 323. 

=• ibid., Vo). XIX, pp. 187 & 313. 

Ibid., Vol. XVirr, p. 750. and Vol. XIX, pp. 543-4. 

The chanee was effected on the motion of the JVTarquis of Lansdowae 
on 7 August 1833. Also, 3 & 4 Wm. IV, c, 85, ss. 56-7. 

” 3 & 4 Wm. IV. c. 85, s. 59. 

Ibid., s. 43. 

Ibid., s. 59. 


“1 Ibid., s. 73. 
•«» Ibid., s. 66. 
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first question to be considered was the future of the veto 
over legislation vested in the Supreme Courts. Apart from 
the natural reluctance of the judges of these Courts to part 
with the power vested in them for so long, Englishmen resident 
in India were not likely to he happy over any measure that 
would weaken their authority. But there was no support 
from any quarter to the continuance of the veto in the form 
it stood. It was generally held that the system had long 
outlived whatever usefulness it might have had when it was 
first instituted. But no solution that ignored the judges of 
the Supreme Courts, it was feared, had any chance of being 
accepted, and thoughts flowed through old, familiar channels. 
In a letter to the judges of the Supreme Court at Calcutta, 
Lord Bcntinck and his Council expressed the view, “In the 
present circumstances of the country, there seems to be no 
element for a Legislature, excepting the Government and His 
Majesty’s Courts, and it seems to us that the concurrence oj" 
both is for a yariety of reasons highly desirable “V/e should 

anticipate”, they added, “a very great benefit from a change 
by which, the Judges of your Court would be constitutionally 
empowered and authorised to afford us the full benefit of your 
experience and legal knowledge, and by which they would, 
equally with the members of the Government, have a voice 
in regard to the expediency of all proposed Jaws, instead of 
being confined, as now, to a decision on the question of 
their repugnance or otherwise to English law, after the 
Government has committed itself by their enactment.”*^’ The 
solution w'as quite simple: open conflicts between the two 
bodies w'hich were bringing the Government into disrepute 
were to be avoided by having their members sit together as 
one body for the purpose of forging laws. The scheme was 
in essence the same as had been proposed by Warren Hastings 

** Italicised by the author. 

Letter froTTi the Governor General in Council to the judges of the 
Supreme Court at Calcutta, 14 July JS29, Pari. Papers, H. C. I^o. 320 
Eof 1831, p. 9. From the minute of Sir E. Ryan, a puisne Judge of the 
Court, dated 2 October 1829, it appears that the Court claimed the right 
to adiudge the legality as well as the expediency of the measures submit- 
ted to It for registration. He wrote, “It is true that on regulations to 
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and IBarwell on an earlier occasion*^® and was turned down then. 

The judges of the Supreme Court at Calcutta v/cre very 
much in favour of the proposal- But the participation- of the 
judges in the work of legislation was open to one serious 
objection; it violated the principle of separation of legislative 
and judicial powers. Sir Edward R_yan admitted that the 
proposal was not ‘*frcc from many and weighty objections”, 
but supported it on the ground that there were 
no other elements in India which could be included in 
the legislative body,^’ Sir J. Franks justified his support to 
the proposal with the remark, “That proposed is not an 
union of the entire legislature with the entire judiciary; that 
proposed would give participation in the legislative to the 
judicial, without giving judicial to the legislative; a voice to 
the judicial, not a will to the legislative.^*®® Sir C. E. Grey 
argued that the suggestion was by no means novel or without 
precedent, that under certain recent A.cts of Parliament, judges 
were members of Parliaments in Canada, Ceylon, New South 
Wales and the Cape of Good Hope, and that indeed the 
principle of separation was not strictly observed oven under 
the British constitution, tie further gave it as his opinion 
that the Regulations to be registered in the Supreme Courts 
should be passed at a Council “at which they [the judges] or 
some other persons appointed by the Crown or Parliament 
should assist”, and the judges should have “the power of 
preventing the Council from passing Regulations incompatible 

be registered under the I3th or Geo. Ill, the judges of the Supreme 
Court arc now called upon to decide upon their expediency as well as 
their legality; su is the construction which the late Sir Edward West, 
the present Chief Justice of this Court, and other judges, with whom I 
entirely concur, have put on this clause; and certainly the task at present 
imposed upon us is much more di/ficult, where the regulation is presented 
for registering without our having any previous knowledge of the reasons 
and grounds on which the Government may have thought lit to propose 
it, than it would be if we were constitutionally entitled to know iheir vie\’.'S 
and objects.” Ibid., p. 98. 

«o Sqq Chapter I, note 16, above. 

Ivlinutc by Sir E. Ryan, 2 October 1829, Pari- Papers, H- C. No. 
320 E of 1831, p. 99. 

Alinuie by Sir J. Eianks, 23 September 1829, ibid., p- t»l. 
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with the basis of any law which, as judges, they might after- 
wards have to administer”.®® 

"While it was agreed generally that the members of 
Government and the judges of the Supreme Court should be 
members of the Legislature constituted at the different 
■presidencies, there was a difference of opinion as to the other 
elements to be included in it- During the discussions. Sir 
C. E. Grey suggested that it should be composed of ‘‘existing 
or former judges of the Supreme Court or some other English 
lawyers, in fact and not in name only selected by the Crown, 
Bishop of Calcutta, one or more civil servants learned in 
native laws, and a merchant or a planter of British descent”, 
but he ruled out the inclusion of Indians “for a time beyond 
the foresight of man”.^® Lord BentineJe did not agree to the 
inclusion of any of the other elements mentioned by Grey. 
With regard to the inclusion of British merchants in India, 
he thought that it would not add “to the weight of the Council 
or the confidence of the public"*’, “If any addition were 
made”, he observed, “to the existing established authorities 
which I consider for the present to be inexpedient, I should 
infinitely prefer native gentlemen, whose rank in society and 
great wealth seem to entitle them to distinction; while the 
Council itself would derive from their knowledge of the 
character, manners, and feelings of the natives, that informa- 
tion which the most experienced Europeans so imperfectly 
possess.”’^ 

The Joint Proposals, as finally agreed to and transmitted 
to the authorities in England,"'* were as follows: The Legis- 

Ivlinutc by Sir C. E. Grey, Z October 182P, ibid,, pp. 54-5. 

’o Ibid., p. 56. 

Ivlinute dated lO October 1829, tbid., p. lOl. While in 1829 
Benlinck’s support for the inclusion of Indians was guarded, in his minute 
of 20 January 1834 on the new India Bill, he expressed his deep regret 
at “the total exclusion of the natives’*. Secret Oep. Pros., 29 January 
1834, No. 1. 

■'* The heads of the proposed Bill were first drafted at a joint meeting 
of the members of the Council and the judges, and there was almost 
complete agreement between the two. Letters from the judges of 
the Supreme Court at Calcutta to the Governor Gerjeral ip Council, 
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Jativc Council at eacli of tltc tUree Presidencies was to be 
composed of members of the Council of the Governor General 
or the Governor, judges of the Supremo Court, and such 
other persons as were appointed by His Majesty or by the 
Court of Directors with the assent of His Majesty.” If any 
two of the judges or one, if only one was present, opined that a 
proposed law was ultra vires of the powers of the Council, the 
progress of the measure was to be suspended and a reference 
made on the issue of constitutionality to His Majesty in 
Council. If the Governor General was of opinion that the 
grounds of such opposition had no sufficient foundation or 
that “the urgent necessity of the case and the public safety” 
reqxiired it, and provided also the measure had otherwise the 
approval of the Council, he could, on his individual responsi- 
bility, order the measure to take cfTect immediately and be in 
force for a period of 18 months or until the pleasure of His 
Majesty in Council was known.” The laws passed by the 
Council were to be submitted to the Court of Directors and 
the Board of Control, and the President of the Board of 
Control could order their repeal within a year. Before a 
measure was finally passed into Jaw, adequate publicity was to 
bo given to it, and any petitions or objections received wore 
to be considered, unlc.ss the Governor General was of opinion 
that to allow any such interval would result “in serious 
mischief to the interests of the British nation’’. The measures 

13 Septejnber and 13 October 1830, Pari. Papers, H. C. No. 320 E of 
JS3I, pp. 105, 152. 

” In forw.arding the proposals to tlio Court of Directors, the Governor 
General in Council observed, “Besides tire members of the Supreme 
Council, and the judEcs of tlic Supreme Court, wc arc not prepared to 
hazard an ojrinion as to what individuals should be admitted into the 
Ecgislativc Council, or from wliat classes and on what principles the 
selections sliould be made.” Letter to Court (Territorial Department), 

14 October (No. 4) 1830, ibid., p. 104. The Calcutta judges were of the 
view that the persons who sat on the Court of Appeal, which they 
recommended to be constituted to hear appeals from the Supreme Courts 
and the Sadr Courts, should not be members of the Legislative Council. 
Letter from the judges of the Supremo Court at Calcutta to the Secretary 
of the Board of Commissioners for the Artairs of India, 16 October 1830. 
ibid., jy. 1S5- 

This provision was added at the instance of the Governor General 
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passed by the Councils at Bombay and Tvladras were to be 
confirmed by the Council for Bengal before they became 
Although the necessity for extensive reforms in the system of 
law and Judicature, including codification of lav/s, was stressed 
in the correspondence,"® no separate machinery to aid the 
Councils was recommended; it was for the new Councils them- 
selves to take such action as they deemed necessary. 

His Majesty’s Government v/as greatly influenced by these 
proposals in drawing up the Charter But it did not 

favour their principal recommendation that the judges of the 
Supreme Court should be members of the Legislative Council, 
obviously because of the traditional aversion to do anything 
that was likely to affect the independence and impartiality of 
the judiciary. There was not much support for the inclusion 
of any other element in the Council. The Joint Proposals had 
only recommended the addition of some persons to be appoint- 
ed from England, giving no indication as to the basis on 
which the selection was to be made. His Majesty’s Govern- 
ment considered it desirable to appoint one or two persons 
from England, ‘‘either barristers of high standing or judges 
who had retired from office and who would bring the light of 
their knowledge to assist in carrying into effect these important 

In Council. Letter from the Governor General in Council to the judges 
of the Supreme Court at Calcutta, 2S September 1S30, ibid., pp. 141-2. 
Peter Auber, in his evidence before the Select Committee of Parliament, 
pithily observed that, under the proposals, while the Supreme Court 
tried to assert its supremacy, the Governor General in Council wanted 
the Government to be supreme, ParJ. Papers, JT. C. bfo. 735 1 of 1831- 
32, Q, 1351. 

« Heads of Bill, as revised. Pari. Papers, H. C. hTo. 320 E of 1831 
p. 153. 

See, in particular, -“Some Observations on a Suggestion by the 
Governor General in Council as to the formation of a Code of I-aws for 
the British Xerritories in the East Indies** submitted by Sir C. E. Grey and 
Sir E. R.>'an, ibid., p. 111. 

Tt appears that the Court of Directors vrilFulIy held back from the 
Board of Control the correspondence between the judges and the Govern- 
ment of India on the subject of legislative council, and Sir Edvmrd Ryan 
was instrumental in bringing the question before Grant, the President 
of the Board. Eric Stokes, 7'/ie Enslish Utilitarians and India (Oxford 
1959), pp. ISO & 189. 
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alterations in the The Charter Bill as first introduced 

in Parliament increased the strength of the ordinary members 
of the Governor General’s Council from three to five: four 
of them were to be appointed by the Court of Directors from 
among the Company’s servants of ten years’ standing, and the 
fifth member was to be appointed from among persons out- 
side the Company’s service by the Court of Directors, subject 
to the assent of His Majesty- No legal qualification was 
attached to the office of the fifth member, although the inten- 
tion was to appoint a lawyer. The composition of the Coun- 
cil, as provided in the Bill, was the same both for executive 
and legislative purposes. Provision was also made for setting 
up a Law Commission, composed of not more than five 
members and working under the direction and control of the 
Governor General in Council. It was to aid with its enquiries 
and reports in the great task of reforming the legal and judicial 
system of India. The Governor General in Council was to 
issue commissions to such persons as were recommended by 
the Court of Directors, with the assent of the Board of Con- 
trol, to form the commission. If any seat or seats remained 
unfilled after such appointments had been made, they could 
be filled, if necessary, by the Governor General in Council 
acting in his discretion.^® 

While such were the views of the authorities in India and of 
His Majesty’s Government, various opinions were expressed on 
the subject of the composition of the Legislative Council, both 
inside and outside Parliament. Sir John Malcolm, the late 
Governor of Bombay, opposed the inclusion of the judges of 
the Supreme Court or of an English lawyer on the ground 
that *‘their education and their whole turn of mind would be at 
variance with many parts of the established system and the 
changes they would seek must be with a leaning to the 

Speech by Charles Grant in the House of Commons, 33 June 1833, 
Hansard ClII Series), Vol. XVJIT, p. 736. 

70 Sections 50-1 of the original Sill, Pari. Papers, H. C. No. 451 of 
1833. Also, Summary of the main provisions of the Bill communicated by 
C, Grant to the Chairman and Deputy Chairman of the Court of Directors 
in his letter dated 24 June 1833, Pari. Papers, H- C. No. 549 of 1833, 
pp. 28-30. 
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extension of tUe forms and principles of tlic law tliey best 
understand”, and he preferred instead the inclusion of the 
Advocate General, who would have become by residence in 
India divested of ‘^some of his English prejudices’^o James 
Mill was opposed to the inclnsion of judges on principle. But, 
he wanted the inclusion of an English lawyer, and also “a man 
capable of bringing to the great work the aid of general princi- 
ples, ... in short, a person thoroughly versed in the philoso- 
phy of man and of government”.®* Jvfountstuart Elphinstone 
referred to his own code in the preparation of which civil ser- 
vants and persons with Judicial experience had aided, but he 
considered the advantages of the presence of an “English 
lawyer’* “very questionable”.®^ Xhe proposal to appoint the 
judges of the Supreme Court as members of the Legislative 
Council received support from Holt ISdackenzie,®^ 13avid 
Thomas Fortesque,®= Richard Clarke,®® John Sullivan,®"^ W.L. 
Melville®® and A. Ross.®® The suggestion to include some per- 
sons from outside the Company’s service, Europeans and 
Indians, had the support of Holt lvlackenz.ic.®® James Silk 
Buckingham considered such representation desirable “in order 
to make a beginning, at least, of that system of self-govern- 
ment -to which they ought to advance all our Colonics as far 
as possible”.®* Sir Alexander Johnstone, retired Chief 
Justice of Ceylon and First Member of the High Court of 
Appeal and President of His Nlajesty’s Council, in his evidence 

«• Sir John Malcolm, The Governmenl of India (London, 1833), pp. 170-2, 
El's minute on the proposed changes, lO Eovernber 1830, Pari. Papers, 
H. C. TSfo. 735 XV of 1831-32, Appendix XV, p. 516. 

Pari. Papers, H. C. No. 735 I of 1831-32, Q. 348. 

Pari. Papers, tt, C, No. 735 VI of 1831-32, p. 157. 

Pari. Papers, H. C. No. 735 I of 1831-32, Q. 822-3. 

Pari. Papers, H. C. No. 735 IV of 1831-32, Q. 354-50. 

Ibid., Q. 986- 
** Ibid., Q. 113-5. 

Pari. Papers, E. C. No. 735 I of 1831-32, Q. 617. 

•« Pari. Papers, E. C. No. 735 IV of 1831-32, Q. 690-4 & 698-9- 
s» Pari- Papers. E. C. No. 320 E of 1831, p. 41. 

®o Pari. Papers, E. C. No. 735 I of 1831-32, Q. 816, 822-3 Sc 841. 

Speech On 26 July 1833 in the Eouse of Commons, Eansard (IH 
Series), Vol. XX, 1833, p. 27. 
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before the Select Committee of Parliament, put forward a 
powerful plea for the inclusion of Indians “as the surest way 
of rendering those Councils efficient, popular, and beneficial 
to the natives of the country”, and cited the experience of 
Ceylon to support his view*®^ Sir John Tvlalcolm recommend- 
ed the association of Indians in the work of legislation 
through consultative committees.®^ James Ivlill, the high 
priest of the Utilitarians considered the introduction of demo- 
cratic institutions, or anything approaching to representation, 
as entirely out of the question in the existing state of Indian 
society. But he was in favour of the inclusion of an Indian 
member in the small body of legislators he proposed- He 
wrote, **I am induced by all that I understand of the native 
character to think that such a person, if judiciously chosen, 
might be useful in suggesting things likely to escape a European, 
and in preventing rules which might run counter to the feelings 
of the natives; without his being found troublesome by pertina- 
city In his own opinions, compliance, I think, would be more 
likely to be the general habit of any native chosen.*'®* Some 
opinions were expressed against the inclusion of Indian 
members in the legislative body.®® Ram Mohan Roy only 
suggested circulation of draft laws among officials and leading 
citizens.®® On the whole, the subject of representation of 
Indians evoked little interest. 

Evidence tendered on G and 9 July 3832, Pari. Papers, H. C. Ho. 735 
IV of 1831-32, Q. 3130-3. 

Malcolm wrote, “There is no branch of our administration in which 
that minute Jcnowicdec they [Indians] possess of thsir own Jaws and 
usages, as well as the general character of the population, could be of 
more use than in the execution of such a task, and I am satisfied many 
serious errors may be avoided by their employment.** Sir John IVIalcolm, 
T’/re CSovernnient of India (London, 1833), p, 170- 

Pari. Papers, H, C. No. 735 I of 1831-32, Q. 348, 352, 364, 372. Also 
Eric Stokes, 7'Ite UngHsIt XJiilitarians and India (Oxford, 1959), pp. 65, 68. 

®5 Evidence of Sir Richard Clarice, Pari. Papers, H- C. No. 735 IV of 
1831-32, Q. 316. 

Pari. Papers, H. C. No. 320 A of 3831, p. 738. Ram Mohan Roy’s 
general approach was quite cautious. Writing in 3832 from England to a 
friend in India, he observed, “I must at the same time confess that the 
progress we have made in India as to knowledge or politics is by no 
means equal to that made here by the English; I therefore beg to observe 
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Tlie "urgency of the need, for codification and legal reform, 
as pointed out earlier, v/as generally accepted, "both in India 
and England. The proposal had many supporters among 
those %vho tendered evidence hefore the Select Oommittee of 
Parliament,®^ and in Parliament it found a powerful exponent 
in Tvlacaulay®® and modest supporters in Charles Grant and the 
Ivlarquis of Lansdowne.®® There were, however, many who 
doubted the wisdom of the policy under the existing conditions 
of the countr3'. Ivlountstuart Elphinston© was anxious that 
this should not lead to wholesale introduction of English 
law into the country.*®® Sir John Ivlalcolm v/as sharply critical 
of the general approach of the reformist school, hut he admit- 
ted the need for simplification of laws and reduction in their 
volume, and would welcome something on the lines of *‘the 
condensed and clear code of civil and criminal law now in 
force at Bomhay”,*®* The Court of Oirectors was opposed to 
the proposal,*®® and the Uuke of Wellington*®’ and Lord 

that moderation and prudence should not be lost sight of by our country- 
men. We should not be too hasty and too sanguine in raising our con- 
dition, since gradual improvements are most durable,** J. KL. Jvlajumdar, 
Indian Speec/tes and Documents on British RttlCy 1S21-1928 (London, 
1937}, p. 4S. 

Evidence of Sir Alexander Johnstone, Pari, Papers, H. C. >To. 735 
rV of 1831-32, op. 147-50; Thomas Fortseque, ibid., Q. 970-1 Sc 936; Uolt 
Mackenzie, ibid., Q. 183; James Mill, ibid., Q. 1C60-1; and Raja "Ram 
Mohan Roy, Pari. Papers, U, O. 14o- 320 A of 1831, p. 738. 

Hansard (III Scries^, Vol. XIX. pp. 530-3. 

»» Ibid., Vol. XVra, p. 739. and Vol. XIX, p. 372. 

Pari. Papers, H. C- No. 735 VI of 1831-32, p. 157. 

Sir John Malcolm, The <2 overnment of India (London, 1833), pp. 167- 
175- See also evidence of N. B. Edmonstonc, Pari, Papers, H. C. No. 735 
I of 1831-32, Q. 1726-7. 

102 ««With regard to a Commission of Inquiry with a view to the forma- 
tion of an uniform system of law, the Court, whilst they hy no means 
object to inquiry*, and whilst they admit that uniformity of law is desirable 
whenever it may be practicable, must be permitted to doubt v/hether the 
British Empire in India, embracing a vast population of multiform castes 
and usages, has yet reached the point at which it may be possible for its 
foreign rulers to accomplish that desideratum of uniformity of taw, which 
has not yet been found attainable in our own long settled and highly 
cnviZised country.** Letter from the Chairman and Deputy Chairman of 
^e Court of Directors to C. Orant, 2 July 1833, Pari. Papers, H. C. No 
549 of 1833, pp. 55 &.58. 

Hansard (HI Series), Vol. XX, p. 323. 
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Ellenborough”’* spoke against it- As regards tlic appointment 
of a special commission to assist the Government in the work 
of legal reform, a suggestion was made to this effect during 
the examination of James kfill before the Select Committee 
of Parliament.^”^ But the subject appears to have been 
insufficiently canvassed before the Government’s proposal first 
appeared in a concrete form in a letter to the Court of Direc- 
tors on 24 June 1833.’“® The decision to appoint a statutory 
commission was presumably taken in the light of the working 
of similar bodies in England, and in view of the great interest 
evinced by the British Government and Parliament in the 
subject of Indian law reform. 

During the passage of the Charter Bill through Parliament, 
the Government’s proposals regarding the legislative machi- 
nery were modified in two respects. Firstly, the number of 
members to be appointed to the Governor General’s Council 
from among the Company’s servants was reduced from four 
to three,’®’ and the person to be appointed from outside the 
Company’s service, originally designated the fifth member, 
became in consequence the “Fourth Member’’. Again, if the 
original proposal of the Government as incorporated in the 
Charter Bill had remained unaltered, the Fourth Member 
would have been a full-fledged member of the Council, entitled 
to participate in equal measure in respect of executive as well 
as legislative matters. But on a motion by Lord Lansdowne, 
Lord President of the Council,'®® it was laid down that the 

lo* Ibid., Vol. xrx, p. 190, and Vol. XX, p. 314. 

JOS Pari. Papers, H. C, No. 735 I of 1831-32, Q. 358-61. 

joc Pari. Papers, H. C. No. 549 of 1833, pp. 28-30. 

3 & 4 Wm. IV, c. 85, s, 40. 

res Hansard fill Scries), Vol. XX, 1833, p. 445. The amendment appears 
to have been adopted without full realisation of its possible effects, and 
it gave rise to a major controversy between !MacauIay and Bentinck: on the 
nature of relations that was to subsist between the Executive and the 
Legislature. Seeking an explanation as to the scope and meaning of the 
provision,- IVlacaulay observed, "As I was a member of the House of 
Commons and Secretary to the Commissioners for the Affairs of India 
during the year 1833, I should have been inexcusable if I had not given the 
closest attention to the provisions of tlie Act .... I hope that in my own 
vindication and without the least disrespect to any branch of the Legisla- 
ture, I may be permitted to mention what is now a matter of history that 



LEGISLATIVE SYSTEM, 1834-61 


57 


Fourtli Meniber should not be “entitled to sit or vote in the 
said Council except at meetings thereof for malcins laws and 
regulations’*.^™ The object was manifestly, in the words of 
the Court of Directors, “that the whole of his time and atten- 
tion, and all the resources of knowledge or ability which he 
may possess, should be employed in promoting the due 
discharge of the legislative functions of the Government’’.”® 
Although the intention of the Government was clearly to 
appoint a lawyer to the post, no such qualification was laid 
down in the Act, and the provision was elastic enough to 
permit the appointment of any other person from outside the 
Company’s service.^” However, the Fourth Member came to 
be generally spoken of as the Legislative or Legal Member. 
Under the terms of the Charter Act, he was also permanently 
the junior -most member of the Council . 


Special 


Powers of the Governor General 
in respect of Legislation 


The Governor General’s Council, constituted in the manner 
described above, was made responsible to legislate for the 

the wards of which X desire to have an explanation were not in the Bill 
when it passed the House of Commons, but were added at a very late 
stage. I think, on the third reading, in the House of Imrds.” Oota- 
camund Pot. Pros., 9 August 1B34, No. 7. 

•“» 3 & 4 Wm. IV, c. 85, s, 40. 

>»■> Public Ixitter from Court, 10 December (No. 44> 1834, para. 21. 

In 18S0, J.E.D. Bethune, Fourth Member in Imrd Dalhousie’s Council, 
contended that the object of the appointment was not, as was '‘sometimes 
assumed”, only ‘uo secure the services of an English lawyer”. Adverting 
to the absence of any such restriction in the Statute, he said that, in his 
view, ”the special end of his appointment was clearly in order that one 
person might be added to the Governor General’s Council thoroughly 
free from the influence ofhabils of thought acquired by a life spent in 
India, and the Indian statesmen might hear, during the dclifaerations. how 
the questions under their consideration, were likely to be viewed by those 
^nver^nt with the administration of public affairs in England.” Leg. 

JS50, No. 3. There is not much support for this view 
m the papers of the time. While the provision was elastic enough to meet 

c^em'iv^to"an^o-"?''^’ ''™m®diate object of the British Government was 
Cicari;y to appojijt a lawyer. 
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whole of British India. If the practice hitherto prevalent 
were allowed to continue, the Council would have functioned 
strictly as a hoard, decisions being reached by majority vote; 
the special powers of the Governor General to overrule his 
Council would not have extended to legislative matters or to 
the imposition of any tax or duty.^^® There was little demand 
for any change in this respect, and the Charter Bill as iirst 
introduced in Parliament proposed no modification.^’® During 
the passage of the Bill through Parliament, however, the 
subject cropped up in connection with the arrangements to be 
made for the administration of the country whenever the 
Governor General was away from the Presidency, on tour, 
unaccompanied by his Council. In the executive sphere, the 
Council presided over by the senior-most member was to 
carry on the administration, exercising all the powers of the 
Government, but it was considered highly inexpedient to 
divest the Governor General of all his authority. The Charter 
Act, therefore, empowered the Governor General in Council 
to authorise by law “the Governor General alone to exercise 
all or any of the powers which might be exercised by the 
Governor General in Council on such occasions’*. There 
could, however, be no such delegation of authority to the 
Governor General in respect of legislation, for it was a long- 
accepted principle of Indian administration that law-making 
was too serious a matter to be entrusted safely to one indivi- 
dual. The Council at Calcutta was to be at all times solely 
responsible for legislation. But, as a safeguard against preci- 
pitate legislation, it was provided in the Charter Bill, during 
the report stage, **that during the absence of the Governor 
General, no law or regulation shall be made without the assent 
in writing of the said Governor General”. The main object 

2<S Geo. in. c. 16, and 33 Geo. Ill, c. 52, ss. 47-51. 

Holt .Mackenzie suggested that, il an enlarged Legislative Gouncil 
was set up, the Governor General should be vested with overriding powers. 
Pari. Papers. If. C. No. 735 I of 1831-32, Q. 819. 

3 & 4 Wni. IV, c. 85, s. 70. 

S. 69 of the original Sill, Pari. Papers, U. C. No. 451 of 1833. 
S. 67 of the Bill as amended on report. Pari. Papers, H, C, No. 558 
Of 1833. 
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o£ th.e provision was tHat tlie Council and. the Governor Gene- 
ral should act in concurrence with one another in this all- 
important held, and any differences between the two should 
be resolved in the normal course after the Governor General 
rejoined his Council. The effect of this arrangement, which 
was finally adopted,^^® was to extend the personal authority 
of the Governor General in legislative matters. “While hitherto 
he had no power of veto over any law or regulation passed 
by a majority of the Council, he was now vested ■ with this 
power on all occasions when he was separated from his 
Council. 

Scojye oj' the Legislative Authority of the Council 

The limitations of the authority conferred on the Govern- 
ments in India before 1833 in this respect have been explained 
in the previous Chapter.^^’ In the discussions leading to the 
Joint Proposals of the members of the Governor GeneraPs 
Council and tbe judges of the Supreme Court, there was a 
clear recognition of the fact that Parliament was not in a 
position to legislate directly for the day-to-day needs of India, 
and it was “of the most urgent expediency to have in this 
country an authority legally competent to legislate for all 
classes and all persons subject to the political authority of the 
East India Company”^^® without being subject to undue restric- 
tions. Hence it was recommended that the Presidency 
Governments in India should have plenary powers of legisla- 
tion, subject only to the following limitations: *Tt shall not 

3 & 4 Wm. XV, c. 85, s. 70. I^eferring to th,c position before the 
passing of the Oharter Act of 1853, A. 3. ICeith states incorrectly, *‘In 
legislative business three councillors could legislate in his ^Governor 
General's! absence and he could not override them.” A aonstituiiona\ 
History of India, 1600-1935 CX-ondon, 1937), p. 138. 

See pp. 16-17 above. 

Letter from the Governor General in Council to the judges of the 
Supreme Court at Calcutta, July 1829, and minutes of Sir Charles Grey 
and Sir Edward Ryan, both dated 2 October 1829. Pari. Papers, H.C. 

^20 E of 1831, pp. 9, 54 &, 98. Also, evidence of James Ivlill and 
J. Sulhvan, Pari. Papers, H. C. No, 735 I of 1831-32, Q. 345-6 &615 
respectively. 
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tic lawful for any of the said I^egislative Councils to make any 
law or regulation which shall in any way repeal, vary, suspend 
or affect any Act of the Imperial Parliament, nor any Letters 
of Patent of the Crown, nor in any way affect any prerogative 
of the Crown or authority of Parliament, nor the constitution 
or rights of the East India Company, nor any part of the 
unwritten law or constitution of the realm of the United 
Kingdom of Great Britain and Ireland, whereon may depend 
in any degree the allegiance of any person to the Crown of 
the United Kingdom, or the sovereignty or dominion of the 
said Crown over any part of the British territories in the East 
Indies.”*’® There was not much opposition in England to the 
extension of the legislative authority of the Government of 
India’*® and placing it on a sound footing. His Majesty’s 
Government embodied the recommendations of the Indian 
authorities in the Charter Act, except in one important respect. 
XXie Joint Proposals had expressly provided that laws enacted 
in India should in no way affect or alter any Act of Parlia- 
ment, and this limitation was quite extensive. Parliament had 
legislated specifically for India on a variety of topics, parti 
culariy in respect of the King’s Courts, the administration of 
the Presidency towns, and the European British subjects resident 
in India. Further, English law as it stood in 1726 was held to 
apply in its entirety to the Presidency towns and European 
British subjects, and a good part of it was based on Parlia- 
mentary statutes. If all the Acts of Parliament had been 
exempted as was suggested, the authority of the Government 
of India would have been severely curtailed, particularly in a 
sphere in which reform was considered most necessary. 
Further, since there was considerable uncertainty as to what 
laws of Parliament extended to India, the scope of the 
authority of the Indian legislature in this respect would have 
been in doubt and thus a perennial source of dispute. His 
Majesty’s Government went far beyond the recommendations 

u® Item 8 of Heads of Bill, as revised. Pari. Papers, H. C. Uo. 320 E 
of 1831, p. 156. 

Lord Ellenborough opposed the extension of authority in respect of 
European British subjects and the Supreme Courts, Hansard (III Series), 
Vol. XIX, p. 189, 
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of the Indian authorities, and the Charter Act left the Govern- 
ment of India free to repeal any past act of Parliament 
applicahle to India excepting ‘*the provisions of the Acts 
for punishing mutiny and desertion of officers and sol- 
diers, whether in the service of His hfajesty or the said 
Company”.=*^^ Xhe new Charter Act and all future legislation 
in respect of the Company and its territories were expressly 
exempted, and the Government of India could not make 
any laws affecting them. 

Control over legislation by* the Court of r>ireciors 

Xhe next question for consideration was the extent to which 
superior control over the legislative activities of the Govern- 
ment of India was to be provided. In the view of His Tvlajesty*s 
Government, there had been too much interference in the past 
■with the details of Indian administration, and in future the 
control was to be limited *‘to cases of a strong and extra- 
ordinary nature or rather to cases of a general nature”.^®* 
“Having once resolved to place confidence in those to whom 
they delegated the government of India, the confidence must be 
very large indeed, or otherwise the Government there could not 
be efficient. It was in this spirit that a strong centralised 
government with extensive legislative and financial powers was 
established in India. Hitherto, as regards legislation in India, 
the Court of Directors had the same wide powers of control as 
over executive matters. Further, under the Regulating Act of 
1773, His hfajesty in Council could disallow the Regulations 

3 & 4- Wm. IV, c. S5, s. 43. 

Charles Grant’s speech in the House of Commons, 13 June 1833, 
Hansard (HI Scries), Vol. IXVIII, pp. 70S-6. There was a proposal from 
Ram Ivlohan Roy that ran counter to this view. In his evidence before 
the Select Committee, he recommended the establishment of a Standing 
Committee of the House of Commons to review the Regulations issued by 
the Company’s Government in India. The view sometimes expressed 
that he wanted Parliament to provide directly for the day-to-day legislative 
needs of the country does not appear to be well-founded. ParJ. Papers, 
H. C. Ko. 320 A, p. 738. H. Ball, Rammohun Roy (Calcutta, 1933) 
p. 290. 

X23 Hansard (III Series), Vol. XVIII, pp, 705-6. 
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issued by the Presidency Governments,’’^ and, under the Act of 
1781, could disallov/ as well as amend them.”^ Oertain impor- 
tant changes were now introduced by the Charter Act. Xhe 
power to disallow enactments v/as sTuifted. from His Tvlajesty in 
Council to the Court of Directors, subject to the control of the 
Board of Control ; and the Governor General in Council was 
enjoined to repeal forthwith all laws and Regulations so dis- 
allowed.’®® A proposal from the Court of Directors that it 
should be vested with the power **to alter and amend as well 
as to disallow’”®’ v/as not accepted by His Ivlajesty’s Govern- 
ment. In addition to the grant of this general power of 
control, the Court of Directors was specially required to lay 
down, with the assent of the Board of Commissioners, rules of 
procedure for the meetings of the Governor General in Council, 
inter alia ‘^‘which rules shall prescribe the modes of promulga-^ 
tion of any laws or regulations” and “of the administration of 
all acts and proceedings whatsoever of the said Governor 
General in Council”.*®® Xhe previotis sanction of the Directors 
was also made necessary before the Government of India could 
legislate (a) for conferring on any courts of justice other than 
the courts of Justice established by His Majesty’s Charters the 
power “to sentence to the punishment of death any of His 
Majesty’s natural-bom subjects”, or for abolishing any of the 
courts of justice established by His ^Majesty’s Charters*^®^ ; 
C^) for declaring any place other than those mentioned In* the 
Charter Act as open to European settlement’®® ; and (c) for 
the mitigation or abolition of slavery- Xhe Bill as iirst 
introduced in Parliament contained a provision requiring their 
previous sanction also for laws ‘^imposing any new or addi- 
tional duty or tax upon the import of any goods, wares or 
merchandise from the United Kingdom, or any part of the 

13 Geo. Ill, c. 63, s. 37- 

21 Geo. in, c. 70, s. 23. 

3 & 4 Wrn. IV, c. S5, s. 44. 

Paper of observations and suegestions on the several clauses of the 
East India Bill approved fay the whole Court on 9 July 1833, Parl- 
Papers, H. C. IsTo. 549 of 1833, pp. 64-5. 

3 & 4 Wxn. IV, c. 85. s. 47. 

32S- /h/W., S. 46. 

1*0 Jble/., s. 83. 


Ibid.^ s. 88. 
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Dotiunioxis of His ivlajesty, oth-cr tlian. tlie said territory 
Ttiis provision was, however, dropped at a later stage- In 
addition to these powers, the Court of IDirectors claimed and 
exercised certain powers derived from earlier statutes which 
had not been repealed, c.g., the power vested in the Court 
to malce regulations governing trade of foreign vessels with 
India,^^® and the requirement of the previous sanction of the 
Court and the Board of Control in respect of legislation 
imposing customs and other taxes in respect of places and 
persons within the jurisdiction of the Supreme Courts.^^^ 

Special Directives regarding Legislation 


The general scope of the legislative authority vested in 
the Government of India under the Charter A.ct and the 
limitations under which it was to be exercised have been so 
far considered. In addition. Parliament gave special directions 
in respect of certain matters to which it attached the highest 
importance. Of these, the directive relating to legal and Judicial 
reforms is the most important. It is contained in the pre- 
amble to the provision for setting up a Taw Commission, which 
runs as follows: “Whereas it is expedient that, subject to 

such special arrangements as local circumstances may require, 
a general system of judicial establishments and police, to 
which all persons whatsoever, as well Europeans as natives, 
may be subject, should he established in the said territories 
at an early period, and. that such laws as may be applicable 
in common to all classes of the inhabitants of the said terri- 
tories, due regard being had to the rights, feelings, and 
peculiar usages of the people, should be enacted, and that 
all laws, and customs having the force of law, within the 
same territories should he ascertained and consolidated, and 
as occasion may require amended-”«5 The periodical reports 
the Law Commission and the opinions and resolutions of 
the Governor General in Council on them were to be laid 
annually before Parliament.^®® 


Section 45 of the Bill, Pari. 
37 Geo- Tir, c- 1 17, ss. 1-3. 

3 & 4 Wm. IV, c. 85, s. 53. 


Papers. H. C. 14o. 451 of 1833. 

53 Geo- III, c- 155, ss. 9S-9 
Ibid., s. 54. 
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Settlement of Britisli subjects in Xndja was another matter 
in which Parliament was greatly interested. As explained 
earlier. His Majesty’s Government proceeded on the principle 
that the existing restrictions should be removed, adequate 
safeguards being at the same time provided to protect the 
interests of the natives of the country.^” Even the Court 
of Directors, which had all along opposed this move, did 
not persist in its opposition after the Charter Bill was pre- 
sented to Parliament.^'’® Accordingly, ,under the Charter Act, 
“the natural-born subjects of His Majesty” were to be admitted 
.without license to the well-settled regions of the country, 
namely, the territories acquired by the Company before 1800, 
the areas ceded by the blawab of the Carnatic, the province 
of Cuttack, and the settlements of Singapore and ^Malacca. 
Xherc was to be no other restriction on their movements 
except that of reporting on arrival at port to proper municipal 
authorities. Admission to other areas of the Company’s 
territories was to be strictly by license as before. If tVio 
local conditions permitted, free settlement might be allowed 
in these areas also by the Governor General in Council, with 
the previous assent of the Court of Directors and the Board 
of Control,’®® Further, in the areas wherein they wore 
allowed to reside, European British subjects were permitted 
to hold lands “for any term of years”,’'”’ This provision, it 
was made clear, did not in any way restrict the authority of 
the Governor General in Council to enact laws enabling 
“any subjects of His Majesty to acquire or hold any lands, or 
rights, interests or profits in or out of lands, in any part of 
the said territories, and for any estates or terms whatever”.’'” 

See pp. 2S-33 above. 

Letter from tlic Chairman anti Deputy Chairman of the Court of 
Directors to Charles Grant, 2 July 1833, Pari. Papers, H. C. Ho. 549 of 
1833. p. 55. 

130 3 A 4 Wm. IV, c, 85. ss. 81-3. 

340 3 At 4 Wm. IV, c. 85, s. 86. Scclion 86 of the original Bill provided 
that lands could be lield for 50 years, tvhich was a confirmation of the 
concession made by tiic Bengal Government in 1828. Pari. Papers, 
U. C. Ho. 451 of 1833. Also, speech by Charles Grant, 13 June 1833, 
Hansard fill Scries), Vol. XVIII, pp. 736-8. 

341 3 & 4 Wm. IV. c. 85, s. 86. 
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A number of safeguards were provided in tire Charter Act 
to protect the natives of India from the evil elfects of the 
settlement- The changes effepted in the legislative machinery 
and the project of legal and judicial reforms were themselves 
some steps in this direction. In addition, the Governor 
General in Council was directed to enact laws against illicit 
residence of Europeans and for the protection of the people 
“from insult and outrage in their persons, religions or opi- 
nions”.J^== There was great fear that free admission of 
Englishmen might give birth to a governing caste, acquiring 
special rights and privileges. To prevent this, it was suggested 
that there should be a provision laying down that ^‘the laws 
should he equal in all matters of common concern between 
native and British subjects for the common good, without 
favour or disparagement to either”.’*^ Lord Bentinclc strongly 
objected to the imposition of such a restriction on the autho- 
rity of the Indian legislature, “because it was one of those 
generalities of which the particular effects cannot be immedi- 
ately anticipated, and also because it seems to imply a suspicion 
of injustice, scarcely consistent with the delegation of powers 
such as are proposed to be given”. While no provision of 
such a general nature was made in the Charter Act, it provided 
in Section 87 against discrimination in the matter of employ- 
. ment in the Company’s service : “No native of the said 
territories, nor any natural-born subject of His Majesty 
resident therein, shall, by reason only of his religion, place of 
birth, descent, colour, or any of them, be disabled from 
holding any place, office, or employment under the said 
Company.” Prof. H. H. Dodwell has rightly pointed out that, 
contrary to the general opinion, “no change was immediately 
intended in the recruitment to the higher posts, which were 
to continue to be filled with Englishmen”, and the object in 
view was that “Indians should not find themselves excluded 
from employment in the subordinate posts which were open 
to everybody, and which it was feared might be engrossed by 

*** Ibid., ss. 84-5- 

Lord Bentinclc’s minute, lO Octot>er 1829, Pari. Papers, H C No 320 
E of 1831, p. lOO. 

1** Ibid. 
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men of mixed blood who were becoming numerous”. In 
the absence of qualified Indians, the question of their immediate 
admission to the higher or covenanted services was not a subject 
for serious consideration at the time.*^° But the provision 
clearly held out a promise that, with the expansion of educa- 
tion and the availability of competent men, Indians would be 
able to enter these services as well. Indeed, while making it 
clear that the enactment did not propose to “break down or 
derange the scheme of our Government as conducted princi- 
pally through the instrumentality of our regular servants, civil 
and military”, and holding out a warning “against the supposi- 
tion that it is chiefly by holding out means and opportunities 
of official distinction that we expect our Government to benefit 
the millions subjected to their authority”, the Court of Direc- 
tors stated, “The meaning of the enactment, we take to be, 
that there shall be no governing caste in British India; that 
whatever other tests of qualification may be adopted, distinc- 
tions of race or religion shall not be of the number; that no 
subject of the King, whether of Indian or British, or mixed 
descent, shall be excluded cither from the posts usually con- 
ferred on our uncovenanted servants in India, or from the 
covenanted service itself, provided he be otherwise eligible 
consistently with the rules, and agreeably to the conditions, 
observed and exacted in the one case and in the other”.”’ 
These liberal sentiments of the British Government, although 
they liad reference to the future rather than to the present, 
find further confirmation in the remark of Charles Grant that 

no **Political activities from Lord William gcntinck’s educational policy 
CI832) to the hirih of Ilic Congress Parly (1884)” by Prof. Dociwell in Sir 
John Gumming (TEd-j, JPoUticaf India, 1832^1932 (London, 1932), p. 27. 

Lord Bentinck had already initiated a policy of employing Indians in 
the uncovenanted service in larger numbers and in positions of greater 
responsibility. 

147 Public Letter from Court, lO Occember (No. 44) 1834, paras 105 and 
109. See also speech by T. B. Macaulay, Hansard (III Scries), Vol. XIIC, 
pp. 534-6. Eric Stokes observes that the Hespatch “toned down the 
implications of this clause and poured cold water on its warmhearted and 
liberal sentiments’*, and it really reflected the mind of James Mill, who 
did not favour extensive employment of Indians. 27/e Eng/zs/t Utilitarians 
and India (Oxford, 1959), pp. 64-5, 
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there was nothing to prevent a native of British India from 
holding the post of a member of the Governor General’s 
Council which was to be filled by a person from outside the 
Company’s service.i^® Indians came to regard the provision 
as a Magna Carta entitling them to hold any of the higher 
offices without any exception being made, and their view had 
the support of many progressive Englishmen.^® But many 
decades had to pass before an Indian could find admission 
into the covenanted service. 

Einally, Parliament issued also a directive to secure the 
abolition of slavery in India. The Charter Bill as first intro- 
duced in Parliament contained a simple provision providing 
for the abolition of slavery in India on or before 12 April 
1837.1^® But opinion was on the whole against direct Parlia- 
.mentary enactment; it was felt that the Government of India 
should instead be directed to take such steps as were necessary 
to secure the end in view with due regard to the local condi- 
tions.’®^ Accordingly, the Bill was amended on a motion by 
Lord Lansdowne’®® leaving the question to be settled in India, 
but provision was made to ensure that the subject did not 
suffer from neglect and that reforms were introduced with the 
concurrence of the authorities in England. Section 88 of the 
Charter Act directed the Government of India to take into 
consideration ’’forthwith” ’’the means of mitigating the state 
of slavery, and of ameliorating the condition of slaves, and of 
extinguishing slavery, throughout the said territories, so soon 
as such extinction shall be practicable and safe”, due regard 


Hansard (m Series). Vol. XIX, p. 663. 

““ At the time of the renewal of the Charter in 1853, a number of 
opinions were expressed that the spirit of the provision had been ignored 
in practice and the claim of Indians for admission into the higher services 
had been completely overlooked. Speeches by John Bright and J.P B 
Blackett Hansard aH Series), Vol. CXXVH. pp. 1184-5 and 1315-16; and 
L. i>. S. O Malley, Modern India and the iVest (London, 1941), p. 589,. 

ISO Section 88 of the Bill, pari. Papers, H. C. No. 451 of 1833. 

... of observations and suggestions on several clauses of the East 

^dm Bill approved by the whole Court on 9 July 1833. Pari. Papers, 
r*' Speech by Charles Grant, 13 and 17 

June 1833, Hansard (IH Series), Vol. XIX. pp. 793 & 798-800. 

Hansard (HI Series), Vol. XIX, p. 446. 
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being had "to the laws of marriage and the rights and autho- 
rities of fathers and heads of families”. The Government of 
India was further directed to submit every year reports rela- 
ting to the implementation of the directive, which were to be 
placed before Parliament, and no measure was to be passed 
into law without the previous assent of the Court of Directors. 

Tho Last Charter on the Anvil 

W'e have so far described the system of legislation that was 
instituted by the Charter Act of 1833. Tho system was 
subject to many stresses and strains, but the question of 
amending it in any substantial measure did not come up before 
Parliament for the next two decades. Only a few changes of 
comparatively minor importance were effected during the 
period. The decision to create a full-fledged Presidency of 
Agra was annulled and a Lieutenant Governorship was created 
in its place,^®^ but this did not in any way affect the legislative 
system. In 1840 the Government of India was empowered to 
make laws, regulations and articles of war in respect of the 
Indian navy, subject to similar restrictions as were imposed on 
other Indian enactments.’®'* The power to frame subsidiary 
laws was also conferred by a number of Parliamentary statutes, 
for example, the Act for Marriages in India of 1851 empower- 
ing the Government of India to provide by law for matters of 
detail.*®® The abolition of the Law Commission was' a major 
event of the period, but Parliament was not approached to 
legislate on the subject. 

When the question of the renewal of the Company’s Charter 
came up again for consideration, a fitting opportunity was 
provided for a general review of the country’s constitutional 
system. In -3851 Lord Russell’s Government considered the 
desirability of appointing as usual Select Committees of Parlia- 
ment to go into the Indian question. The view then held was 
that such an enquiry was not really necessary as the proprie- 
tory interests of the Company were no longer involved and 

5 & 6 'Wm. rv, c. 52. 

»»» 3 & 4 Viet., c. 37, ss. 43-7. 14 & 15 Viet., c. 40, ss. 20-1. 
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the v/hole law by whicTi the governance of India v/as vested 
in tbe Company concerned *‘only political questions more 
suited to a Cabinet than to a committee of Parliament” In 
April 1852, however. Lord Derby’s Cabinet thousht otlieir%vise, 
and the two Houses of Parliament set up Select Commlttees- 
The Committee constituted by the House of Lords was presi- 
ded over by Earl Granville and included among its members 
Lords Eilenborough, Hardinge, Canning, Gough and Brough- 
ton. The Committee set up by the House of Commons 
functioned only for a couple of months and had to be recons- 
tituted in IMovember 1 852 owing to the dissolution of Parlia- 
ment. The new Committee w'as presided over by T. Baring 
and included among its members X. B. Macaulay, Lord 
Stanley and Viscount Palmerston. The two Committees 
collected a not inconsiderable amount of evidence and other 
materials, mostly from offiLcial sources and from persons in the 
employ of the Company.*®'^ Representations were also received 
from 'British trading interests, both in India and England, 
European inhabitants of Bengal, Anglo-Indians, Armenians, 
Christian missionaries, and public bodies claiming to represent 
the Indian masses.^®® A noteworthy feature was the great 
interest evoked by the subject of reform among educated 
Indians in striking contrast to the nearly total absence of an 
^‘Indian” opinion on the subject two decades earlier. 'W'hile the 
work of the Committees was still proceeding. Lord Aberdeen’s 

ketler from Sir J. Hobiiouse (later Lord Broughtonj, President of 
the Board of Control, to Lord IDalhousic, dated 4 January 1851. Cited 
in Sir William Lee-Warner, T7/e £.f/e of the T^arquis of aalhoitsle (London, 
1904), Vol. II, pp. 219-20. 

Ram Gopal Ghose, a well-known leader of Calcutta, speaking on 
29 July 1853, complained, “The evidence so taken must be admitted to 
be one sided; for of the forty-four witnesses examined, only two were 
natives; and of the remaining forty-two, nearly all were either servants 
of^the existing Government, or in some w'ay or the other connected with 
it”. "Ram Gopal Ghose — A Memoir” which appeared on his death in 
the Hindu Patriot, 27 January 1868, Also. Memorandum of the British 
India Association, Pari. Papers, H. L. >Jo. 20 HI of 1852-53, p. 247. 

Pari. Papers, B. L. hfo. 20 of 1852-53, Appendix D; H. C. Iso. 426 
of 1852-53, Appendix 7; H- C. No. 768 of 1852-53. Appendix 3: and H. C 
No. 897 of 1852-53, Appendix 4. 
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Cabinet decided to bring the issue to a close, and introduced 
the Charter Bill in Parliament on. 3 June 1853-^®° In draw- 
ing up the Bill, it was guided by the lessons derived from 
the working of the last Charter Act and the trend of recent 
discussions on the subject of constitutional reform. X-ord Oal- 
bousie exercised great influence over the course of the British 
Government’s policy in the rnatfer,^®® Xhe Court oTT^irectorSf 
however, exercised little or no influence, consultations with that 
body being only formal and very perfunctory.^®* Xhe Bill was 
piloted through the House of Lords by Earl Granville, and 
through the House of Commons by Sir Charles Wood, President 
of the Board of Control. 'Tory opposition to the measure was 
led by Lords Broughton and Ellenborough. Wliile the pro- 
posal to continue the administration of India in the hands of 
the Company met with stiff resistance from the “Young India” 
group,*®^ the rest of the Government’s proposals had a- fairly 
easy passage. The Bill was passed by the Commons on 29 July 
and the Lords on 12 August 1853 and received royal assent on 
the 20th of the latter month. 

Sir Charles "Wood defended the action, holding that alt the infor- 
matfon that was material and had relevance to the proposed changes had 
already been gathered by the Cornmittees and there was no point in 
postponing the consideration of the subject. Speech on 3 June 1S53, 
Hansard <TTI Series), Vol. CX:>CVlr, pp. 1095-1101, 

L.ord Dalhousic submitted a memorandum entitled ‘‘Government of 
India” on 13 October 1852. Sir Charles Wood slated in Parliament that 
“he had the opinion of the Marquess of XJalhousie and the Bill had been 
framed in accordance with that opinion”. Hansard CBT Series), Vol. 
CXXVXT, p. 1031; and W- Lce-Wamer, The JLife of the Marquis of 
nalhousic (London, 1904), Vol- IT, pp. 219, 223 & 232-4. 

ici Certain informal consultations with individual Directors appear to 
have taken place. The Court was, however, formally appraised of the 
Government’s intentions only on 1 June IS53, two days before the Charter 
Bill was introduced in Parliament- Pari. Papers, H. C. Nos. 632 and 
741 of 1852^33, and also comments in the Calcutta Jlcview, Vol. 5CX, 
July-September 1853, pp. 284-8. 

a«s The India Reform Society, which included a number of members of 
Parliament, was formed in JLondon on 12 March 1353 to focus attention 
on the subject of Indian reform, and in particular secure the transfer of 
Indian administration to the hands of the Crown. The Chairman W'as 
John JDsclcinson and amons the members were J. B. Blackett, John Brisbt, 
Joseph Hume and Richard Cobden. 
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A basic change efFected in 1833 was the establishment 
of a centralised system of administration and legislation. 
During the discussions on the renewal of the Charter, some 
opinions were expressed by seasoned administrators assailing 
the foundations of the whole system. It was urged that it had 
weakened and lowered the dignity of the subordinate Govern- 
ments and detracted very much from their authority. It had 
cast too heavy a responsibility on the Governor General in 
Council, which he was in no position to discharge. Local 
.subjects, particularly in the field of legislation, did not receive 
attention they deserved and were often disposed of on very 
inadequate grounds. Consequently, among other things, it 
was suggested that the Local Governments should be reinves- 
ted with legislative authority, at least to enable them to deal 
with matters of local importance such as municipal bodies, 
and weights and measures.*®® These opinions found some 
support from the rudimentary local sentiments expressed by 
organisations such as the Madras Native Association.*®* The 
weight of evidence, however, was preponderantly in favour of 
continuing the existing centralised system of government, 
particularly on the legislative side.*®* Sir Charles Wood merely 
gave expression to the prevailing sentiment when he drew 
pointed attention to the fact that the changes of 1833 had been 

Evidence of John Sullivan, retire'd member of the Governor’s Council 
at Madras (.Pari. Papers, H. C. No. 556 of 1852-53, Q, 4663 & 4700), 
and of Sir Erskine Perry, retired Chief Justice of the Supreme Court at 
Bombay (Pari. Papers, H, C- No. 426 of 1852-53, Q. 2602-10 & ’2.172). 

*«« Pari. Papers, H. C. No. 426 of 1852-53, Appendix 7. 

Evidence of retired members of the Governor General’s Council, 
X. H. Maddoefc CParl. Papers, H. C. No. 533 of 1852, Q. 115^, W. W. Bird 
{ibid., Q. 1067-8), and C. H. Cameron fParl. Papers, H. C. No- 426 of 
t^52-52, Q, 2961-2). Also, evidence of Lord Elphinstone, retired Governor 
of Madras (Pari. Papers, H. C. No. 533 of 1852, Q. 2104 & 2196), Sir 
Charles Trevelyan, Secretary to the Board of Revenue in Bengal (Pari. 
Papers, H. C. No. 556 of 1852-53, Q. 5101), J. p. Willoughby, retired 
member of the CTouncil at Bombay (Pari. Papers, H. L. No. 20 of 1852-53 
Q. 3054 & 3077), and E. J. Halliday {ibid., Q. 3497-^ and William Edtvards 
(Pari. Papers. H. L. No. 20 If of 1852-53, Q. 5862-6). who were Bengal 

Civilinri*:. ■' 
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introduced largely because of continual complaints of wasteful 
expenditure on tbe part of th.e subordinate Governments, and 
said, “'We do not propose that any change should be rhade 
in the general control which he [the Governor General in 
Council] exercises over the whole of the Indian Govern- 
mcnt,”^®° The system of centralised legislation thus continued 
for eight more years till the passing of the Indian Councils 
Act of 1861 without any modification. 

Further Expansion of the Governor Generals Council 
for Ft^rposes of Legislation 

W^hile the principle of centralised legislation may be said to 
have stood the test, the legislative machinery set up by the 
Charter Act of 1833 was found to be quite inadequate to cope 
with the responsibilities laid upon it. Indeed, under that 
statute, while the burden of legislating for the whole of British. 
India was placed on the Governor General’s Council, a burden 
which was previously shared by the subordinate Governments 
also, the only addition made to the Council was that of an Eng- 
lish lawyer. There was a strong case for further expanding' 
the Council for purposes of legislation even at that time, but the 
framers of the Act had thought it better to institute a Law 
Commission to assist the Council in the matter- If the Com- 
mission and the Council had worked in harmony, there might 
have been no room for regret. But, as will be pointed out in 
another chapter, the two pulled in opposite directions, which 
resulted finally in the virtual abolition of the Commission after 
it had been in active existence for eight years. Owing to this 
unforeseen development, the burden of legislation fell almost 
entirely upon the small Council, which was the same for both 
executive and legislative purposes excepting for the addition 
of the Fourth IVIember in respect of the latter. The Council 
proved quite unequal to the task, and the work of legislation 
was greatly neglected. The general opinion was that the 
position would not improve unless the Council was expand- 
ed to include persons who could devote more tune to the 

Speech in the House of Commons on 3 June 1853, Hansard (III 
Series), Vol. CXXVJI, p. 1059. 
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work.^” The interests of the executive governrfffent, howeve^^ 
clashed with those of the legislature when it came t^^expanjdihg 
the Council. The needs of the former required the co'htinu- 
ance of the status quo^ particularly as the portfolio S3'^stem had 
not yet been introduced and the Council acted as a board in 
respect of all mattcrs.^^® The work of legislation, on the other 
hand, would greatly benefit by having a more numerous body, 
representative of a large variety of knowledge and experience. 
The precedent of the Fourth Member being a member of the 
Council only for purposes of legislation found favour and 
further development followed in the same direction. 

In searching for persons to expand the Council, attention 
was mostly directed towards official circles, and this was only 
natural in view of the bureaucratic traditions of the Anglo- 
Indian administration. The members of the Executive Council 

1B7 'tq quote two opinions among the innumerable references on the 
subject, Lord Dalhousie, writing to Sir Charles Wood on 18 September 
1854, observed that it was “morally and physically impossible that such 
legislative duties as were laid upon them could be performed by five men 
charged with legislative duties besides with the executive administration of 
this great empire”. W. Lcc-Warner, The Life of the Ivfarqitis of Lalhousie 
^London, 1904), Vol. II, p. 236. In his minute of 3 Kovember 1859, 
^•eferring to his experience as Legislative Member of the Council under 
the Charter of 1833, Sir Barnes Peacock observed, “I must confess that, 
when I calmly considered the. nature of duties which I had undertaken, 
I felt almost appalled and ovciwhelmcd. Such duties appeared to me to 
surpass the powers of any one individual, even though he might possess 
the vast knowledge and the transcendent abilities of some of my predeces- 
sors in office.” A Selection of Papers relating to the Constitution and 
Functions of the Indian Legislative Councils CCalcutta, 1886), p. 33. Sec 
also the opinion of J, P. Grant, ibid., p. 31. 

W. W. Bird, who retired as a member of the Governor General’s 
Council, was one of the few persons who considered the existing system 
satisfactory. He expressed the view that the w’hole of the legislative 
duties could continue to be performed by the one person appointed for 
the purpose, and he also felt that the executive and legislative functions 
were so closely connected that they should not be in different hands. 
Pari. Papers, H- L. No. 88 of 1852, Q. 947. 

Viscount Hardinge, for instance, opposed the expansion of the 
Council, because circulation of papers w'ould take more lime and the 
machinery would become very cumbersome. Pari. Papers, H. C. 533 

of 2852, Q. 2361. 
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and the judges of the Supreme Court, as Lord Bcntinck 
observed two decades earlier, were generally regarded as the 
primary elements of which the Council should be composed. 
Strong opposition to the inclusion of the judges might have 
been expected. But there was very little criticism and the idea 
found favour in most quarters.***® 

Another element for the inclusion of which there was 
almost universal support was that of representatives from the 
subordinate Presidencies and Oovernments.*’® Opinion had 
been frequently expressed, for a long time, that the constitution 
of the Governor General’s Council was defective in this 
respect.*’* The only note of hesitation lay in the fear that such 
persons, appointed solely for the performance of legislative 
duties, might not liave enough wbrlc.*’^ The other categories 
of persons whose inclusion was suggested were judges of the 
Sadar Courts,*’^ the Advocate General,*’* Secretaries to 

leo Lord Ellenborough was, however, strongly opposed to the move as 
will be noticed latci . 

IDalhousie strongly pleaded for it. W. Lce-Wamcr, op. eft. Cbondon, 
1904), Vol. ir, p. 231. Sir Charles Wood wrote to the Court of Directors 
on 5 July 3853, “They [KTer Majesty’s Government! arc impressed with 
the belief that the presence of members from different parts of India, 
acquainted with the various habits and native laws and customs of the 
widely differing regions of that country, is quite essential for this 
purpose, and they bejieve also that in tliis duty they will find full and 
adequate employment.” Pari. Papers, H. C. No, 741 of 1852-53. 

During the discussions of 1833, Lord Uentinefc recommended the 
inclusion of civilians from Madras and Bombay in the Governor General’s 
Council. Sec note on p. 42 above, Joseph Hume and nine other proprietors 
of the East India Company’s slock stated that while passing the last 
Charter Act Parliament’s intention was that the Supreme Government 
should be partly composed of the Company’s servants from the other 
Presidencies, only one person from Madras had been appointed till the 
date of their petition. Pari. Papers, H. L. No. 20 HI of 1852-53, Appen- 
dix D. 

Evidence of David Hill (Pari. Papers, H. L. No. 88 of 3852, Q. 3221) 
and Letter from the Chairman and Vice-Chairman of the Court of 
Directors, 1 July 3 853 (Pari- Papers, H- C. No. 741 of 1852-53). 

I’s Evidence of David Hill (Pari. Papers, H. L. No. 20 of 3 852-53, Q- 
2201), Sir Edward Ryan ^ibid., Q. 24€e-70) and F- Millett (ibid., Q.2338-9). 

Evidence of David Hill (Ib/d., Q. 2201), P. J. Halliday (ibid., Q. 3483- 
6), and memorandum of the Madras Native Association (Pari, Papers, 
H- L. No. 20 III of 1852-53, Appendix D). 
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Governmental” and members of tbc Revenue Board.’^^ 

There was also the question of utilising the services of 
persons not in the employment of the Company, both 
Europeans and Indians. The former were concentrated mostly 
in the Presidency towns and engaged largely in commerce and 
industry. They were close knit and well organised. They had 
a powerful press, and were alert and active in safeguarding 
their interests. Belonging to the ruling race and having family 
connections with persons who mattered, both in India and 
England, they wielded an influence in public life quite dispro- 
portionate to their number or real importance. Further, in 
the absence of a strong politically conscious Indian public, they 
claimed to constitute “the public”, and desired that the Govern- 
ment should conform to their ideas of public good.^’i A.t the 
time of the consideration of the last Charter Bill, and again on 
the present occasion, they demanded representation on the law- 
making body.^’® In the political climate of the time their re- 
presentation was considered to be of no loss importance than 
that of the Indian commtmity. 

The question of appointing Indians to the legislative body 
had been raised on the earlier occasion also. But, at that time, 
the suggestion came mostly from the Company’s servants and 
British politicians who felt that the Legislature would greatly 

evidence of F. Jdillett tParl. Papers. H. L. No. 20 of 1852-53, 
Q. 2338-9). 

"O Evidence of F. Millett (ibiif., Q. 2338-9) and F. J. Halliday (ibid.. 
Q. 3483-6). 

For an interesting view of the European community playing the role 
of a spearhead of the democratic movement in India, see J. S. htill’s 
Representative Government, as cited and critically examined in the 
Calcutta Review, Vol. XXXVTT, July-December 1861, pp. 170-1. 

rt" Petition from certain British and other Christian inhabitants of 
Calcutta and the ncighbourine parts in the Lower Provinces of Bengal (no 
date). Pari. Papers, H. C. No. 426 of 1852-53, Appendix 7, pp. 480-91. 
Beferring to this petition, the Calcutta Review observ'ed, “This petition 
is in fact a prayer for the alteration of almost every peculiar feature in 
the present system of Indian Government. It is almost as radical as that 
of the British Indian Association; with this difference, that whereas the 
Association desire to see their own countrymen the depositaries of power, 
the British subjects wish to sec it practically transferred to themselves,” 
The Calcutta Review, Vol. XIX, January-June 1853, p. 203. 
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benefit by having first hand the reaction of the Indian com- 
mnnity towards legislative projects; this was in no sense a 
popular demand. The two decades that followed had witnessed 
a great change. The new educational policy of Lord Bentinclc 
and Macaulay had helped in the rapid growth of the English 
educated class, imbued with the spirit of nineteenth century 
liberalism, and it provided the necessary leadership for deve- 
loping Indian nationalism on democratic lines. The motive 
force for political organisation came, in a cumulative sense, 
from unpopular Government measures — resumption of rent-free 
lands pursued vigorously since 1828, land-revenue policies affect- 
ing zamindarl interests, exclusion of Indians from the covenant- 
ed services, measures for severing the time-honoured. Govern- 
ment’s connection with religious and charitable institutions, the 
enactment in the teeth of popular opposition of the lex loci 
measure for securing the inheritance rights of Christian con- 
verts, etc. The value of a good press and organised agitation 
was brought home by the example of the European community 
of Bengal, which was ever vigilant in safeguarding its interests. 
Help to build up public spirit and political consciousness among 
Indians came from a number of Europeans settled in India who 
wanted their support to gain common ends. British humani- 
tarians and radicals also lent their aid, their interest in Indian 
affairs being particularly roused by the impact of India's eco- 
nomic and social policies on slavery within and without the 
British Empire. The effect of the interplay of these forces was 
first noticeable in Bengal. The Hindu College, founded in 1817 
by X>avid Hare and others, became the nursery of all progres- 
sive thought. In 1828, the Academic Association was started 
by Young Derozio, whose lectures on metaphysics were 
“ ‘attended by some four hundred young men’, many of whom 
were delving deep in tire new thought of Bacon, Lock, Hume, 
Smith, Bafne or Bcntham.”^’^® In 1839, Derozians started 
the Society for |the Acquisition of General Knowledge, and 
Debendranath '^agore established Tatva-Bodhini Sabha. “While 
the activities of these bodies were mostly on the academic and 
cultural plane, their impact on political life was immense. 

Atulchandra Gupta Studies in the JSensal Jienaissance 

tfCalcutta, 1958), p. 20. 
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The Zamindary Association, later known as the Landholders 
Society, was established in 1837, and it was the first organisa- 
tion of Bengal with a distinct political object.’®” The visit of 
George Thompson,’®’ the great anti-slavery leader and organi- 
ser of the British India Society of London, inspired young 
Bengalis to form the Bengal British India Society in 1843 
with a distinct and comprehensive political object concerning 
the whole of British India, namely, “to criticise and agitate 
against and propose amendments to all the measures of the 
Government — administrative, legal, municipal, educational and 
social”.’®® The stir made by the lex loci measure, the success- 
ful opposition of the European community to Bethune’s 
“Black Bill” and the Parliamentary enquiry preceding the 
renewal of the Charter gave rise to further activity. The 
British Indian Association of Calcutta,’®” destined to play an 
important role during the next twenty years, was formed in 
1851, and similar bodies cropped up in the other Presidency 
towns. The Uiodu Patriot, whose policy was ‘‘decidedly 
political in’ tone”,’®’ appeared in 1853. The position in 1853 
was thus very different from what it was twenty years before. 
There had arisen small groups of politically minded persons 
who claimed to voice the thoughts, feelings and aspirations of 
the dumb millions. Their number was much too small. Their 
representative character was as yet hardly taken seriously. 
But, such were the humble beginnings of the mighty stream 
of Indian nationalism. 

The petitions submitted to Parliament by the British Indian 
Ibid., pp. 16-47 & 139-52. 

Rnj Jogcsfiur Mitter, S peeches o/' Adr. George IThornpson CCalcutta 
1895). 

las Jogesh Chandra Bagal, History of the Indian Association. IS7G-19S1 
(Calcutta, 19531, P- 2. 

1B3 The leading members of the Association were Hurrish Chunder 
Moofcerjce, Editor of the Hindu Patriot from 1856-60, Ram Gopal Chose 
member of Lord Dalhousie’s Council of Education and member of the 
first Legislative Council of Bengal (1862-64), and Babu Prosonno Coomar 
Tagore, whom Lord Dalhousie appointed as Clerk-Assistant of the 
Legislative Council in 1854. 

^<^0150 Cumming (Ed.). Political India, 1832-1932 (London, 
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iVssociation,^®® the Aladras Native Association,*®® and the 
Bomhay Association*®^ give vs the views of these politically 
minded persons on the subject of constitutional reform.*®® 
The common demand of all the three bodies was that ^eater 
confidence should be placed in the natives of the soil and 
they should be ^ven immediately a substantial share in the 
administration of the country. The petition from the British 
Indian Association perhaps marks the heights to which the 
demands of political India rose at the time. Under the 
scheme which the Association put forward, the Board of 
Control and the Court of Directors were to be abolished, and 
in their place a body of twelve members was to be set up, half 
its members being nominated by the Crown and the other half 
elected by persons holding a substantial share of the East 
India Company’s promissory notes, whether Indian or Euro- 
pean, residing in India in England. A legislative body, 

distinct and separate from the executive government, sitting 
with open doors, was to be set up, and it was to possess a 
popular character as in some respects to represent the 

sentiments of the people, and to be so looked upon by them”. 
It was to be composed of seventeen members, of whom twelve 
were to be Indians and five Europeans, As for the former, 
three were to be selected from each of the four Presidencies 
(including the North-Western Province which was to be made 
into a Presidency) from amongst the most respectable and 
qualified persons. Until the people might be trusted to elect 
them, they were to be nominated by the Governor General in 
consultation with the Governors of the several Presidencies.*®® 

IBS Pari. Papers, U. L. IsTo. 20 Ifl of 1 852-53, pp, 249-SI, This peittion 
is considered to be '‘the first political document of cr»nslructi%'e states- 
manship emanating from an Indian public body”, Atulchandra Gupta, 
Studies in the Bengal Renaissance (Calcutta, 1958>, p. 45, 

Pari. Papers, H. C, No- 768 of 1852-53, p. 120, and H. C. No- 426 of 
1852-53, p. 438. 

187 Pari. Papers, H. Ci. No. 426 of 1852-53, p. 476. 

See also "Ram Gopal Ghose — A. h^Temoir**, which appeared in the 
Hindu Patriot on 27 January 3 868. 

309 TThc petition fiom JV^adras recommended that the Indian members 
should be selected from a panel of persons "chosen by the votes ol the 
ratepayers in Ivladras, and of persons eligible to serve as the grand and 
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Of the European members, four v/ere to be civilians of high 
standing, one from each Presidency being named by the 
Governor to represent the interests of the Government. The 
remaining European member was to be a legal gentleman 
appointed by the Crown, and he was to act as President of the 
Council. To ensure the independence of the members, it was 
proposed that they should have a fixed tenure of five years 
and were to be not removable except on proof of misconduct 
before a criminal court. The laws passed by this body were 
to receive the assent of the Governor General in Council 
before coming into force, and in case the assent was withheld 
unreasonably there was to be a right of appeal to Parliament. 
ISfo other authority except Parliament was to have any power 
to repeal or alter laws duly enacted and brought into force in 
India. Parliament itself was not to effect any change in the 
laws or constitution of this country without giving notice of 
twelve months so that the Legislative Council and the people 
of India might present their views through a counsel at the 
bar of Parliament. As regards the civil service, the distinc- 
tion between the covenanted and the uncovenanted service 
was to be abolished, and the provision contained in the 
Charter Act of 1833 against racial discrimination strictly 
enforced in its true spirit. 

These demands of “ ‘Young Calcutta’ in the infancy of its 
education were not taken seriously by the ruling class. 
While the friends of India perhaps tried to suppress a smile, 
the conservative group wanted no encouragement to be given 
to such ideas. Lord Ellenborough said in the House of 
Lords on 7 April 1853, “At the earliest practicable oppor- 
tunity these petitioners and the people of India should be 
made thoroughly to understand that Parliament was determined 
to hold the dominion we had acquired; that they knew it 
could only be held by maintaining the supremacy of the 
British mind; that which others had won they were resolved 
to maintain; that they knew it could only be maintained by 


petty juries or in such other manner as your Honourable House may 
deem preferable”. Pari. Papers, H. C. No. 426 of 1852-53, p. 469. 

loo Characterised as such by Ixird Ellcnboroueh. Hansard till Series! 
Vol. exXV, p. 709. 
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tlie same acts by wliicb it was acquired; but tliat Englishmen 
and English mind should continue to exercise that dominion 
which had been so acquired. What was within the realm 
of practical politics was the inclusion of a couple of Indians 
in the legislative body, the object being only to improve the 
qxiality of legislation, not to transfer power to Indian hands 
or to set them on the road to self-government. Opinion was, 
however, strongly divided upon the feasibility of even this 
proposal. Xhosc who opposed the move were of the opinion 
that Indians must have greater experience of administration 
at higher levels, that there should be greater spread of 
education and greater growth of political consciousness 
amongst them, before the question of their representation 
in the Legislative Council could be considered.^®® Some 
persons laid stress on the vast size of the country and the 
deep and the many sided socio-economic cleavages among 
the j>coplc, and the consequent difficulty of finding persons 
who might fairly represent the community as a wholc.^®® 
On the other hand. Lord Dalhousic and a number of others 

jbi<L The Calcutta IlcvieM* wrote of ihc petitioners, “They wish for 
a modification of the present constitution, such as shall practically destroy 
the whole idea of conquest, restore to the natives tJjc possession of their 
own country, and leave to tiic European the thankless task of figiitine 
for the benefit of his native lords.** Vol. ^IX, January-Junc 1853, p. 196. 

102 Macaulay expounded this view-point best when he said in Parlia- 
ment, *T cannot conceive anything more pernicious than the suggestion 
which has been made, that before you admit any native to the service at 
all, before any native has been even an assistant collector or judge, you 
should take some native, and appoint him a member of the Legislative 
Council. 'I'hat, of all propositions, would seem to me least likely to 
promote the real benefit of the people of India,*’ As a matter of Jong 
range policy, however, he said, ‘‘We shall not secure or prolong our 
domtnioxi In India by attempting to exclude the natives of that country 
from a sJiarc in its Government, or by attempting to discourage their 
study of western arts or learning.” Hansard CJJI Series), Vol. CXXVIIT, 
pp- 758-9. Also, sec evidence of ll>xivid Hill (Pari. Papers, H. L. No. 20 
of 1852-53. Q. 2202), F- MilJett (ibicL^ Q. 2328), H. T. Prinsep (Pari. 
Papers, I-r. C. No. 533 of 1 852, Q. 910) and J. S. JvliJJ (Pari, Papers. JrJ. L. 
No. 88 of IS52, Q. 3028). 

Evidence of F. J. Halliday Cl^arl. Papers, PI. C. No. 42<5of 1852-53, 
Q- 2014-23 and 200^-71) and Sir George R.usscll Clcrkc, wJio was Governor 
of Bombay (ibid., Q. 2285-8). 
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conversant vvitU Indian affairs were of tire opinion that men 
having the requisite qualifications could be found and they 
should be appointed to the Council,*“‘ A. suggestion was 
made by some persons who were not prepared to go to this 
length that a consultative body might be formed to ascertain 
the wishes of the Indian community.’®' 

The proposals of the British Cabinet submitted to Parlia- 
ment were based on its appreciation of what was desirable 
under the circumstances. Under them, the Governor General’s 
Council was to be strengthened for purposes of legislation 
by the addition of the following persons; (1) two judges, 
namely, the Chief Justice and one other puisne judge of the 
Supreme Court of Calcutta; (2) one civil servant of the 
Company of ten years’ standing from each Presidency and 
Lieutenant Governorship appointed by the head of the Local 
Government concerned; and (3) two other civil servants of 
the Company of ten years’ standing, whenever the Court of 
Directors with the assent of the Board of Control thought it 
expedient to make such appointments,’®® With a view to 


Dalhousie wrote to Sir Charles Wood on 21 March 1853. <‘Xndeed, 
amidst the general unfitness, there arc already some native gentlemen, 
whose intellectual qualities, whose experience of government, and whose 
minute knowledge of details, would render any one of them a very 
valuable member of the Legislative Council. For my part 1 should be 
personally glad to see such a gentleman appointed at once imder the new 
Act.” W. Lee-Warncr, The lAfe of the Marquis of Dalhousie (London, 
1904), Vol, II, p. 232. Also, see evidence of C. H. Cameron (Pari 
Papers, H. C. No. 897 of 1852-53. Q. 2957-8) and Sir Edward Ryan (Pari' 
Papers, H. L. No. 20 of 1852-53, Q. 2466-70). James Siilc Buckingham 
favoured representation of Indians as well as of European residents in 
India in the British Parliament and also in the Legislative Council to be 

formed in India. I’lan for the Future Governmettt of India 18531 

pp- 11-14 &. 19. ' 

Lord Ellenborough CParl. Papers, H. C. No. 533 of 1852 Q 22971 
and Lord Eiphinstone dlbld., Q. 2114). F. J. Halliday suggested the 
formation of a panel of competent Indians who could be individuaiJv 
consuited (Pari. Papers, H. C. No. 426 of 1852-53. Q. 2105-8). 

’•« Section 22 of the original Bill. Pari. Papers, U. C. No, 591 of 1852- 
53. The immediate appointment of the two additional members was 
^t contemplated. This power was to be exercised only “if the Governor 
Oei^ral should find the numbers inadequate for the work.” Pari. Papers 
H. C. No. 741 of 1852-53, p. 8. capers. 
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cut down the expenses, the Court of Directors recommended 
that there should be only four paid members, one each from 
Bombay, Madras and Bengal, and one selected by the 
Governor General. The preference was for the Council to 
holding periodical sessions only, since this would make 
temporary detachment of olTiccrs from the subordinate Govern- 
ments possible. If the Council was to be in permanent 
session, this would be the best tribunal for examining and 
bringing to conclusion the labours of the late Law Commis- 
sion, and the idea of setting up a separate commission in 
England might be dropped. The views of the Court of Directors 
had no influence on the policy enunciated by the Govern- 
ment.*'’^ During the passage of the Bill through Parliament, 
an important amendment was moved in the House of Com- 
mons by Sir Herbert Maddoclc to the effect that instead of 
the additions proposed by the Cabinet, three persons from 
outside the service of Her Majesty or the Company, European 
or Indian, should bo appointed; but it was not accepted.*'’® 
There was also a proposal by Lord Ellcnborough which if 
carried would have omitted the judges as well as the Fourth 
Member from the Council.”’'’ The Government’s scheme 
was amended only in one respect. The military servants of the 
Company were made eligible for appointment to the two 
additional posts to be created with the approval of the Court 
of Directors whenever necessary, and these posts were to bo 
filled by the Governor General acting in his discretion.®®'* 

The net result of the changes proposed was as follows. The 
strength of the Governor General’s Council was increased for 
purposes of legislation by six to eight members, and these 
were in no way connected with the executive government. 
The English law element was greatly increased, and each of 

’O’ Ibid., p. 20. 

The amendment w.as ably supported by James Uiimc, J. B. Blackett 
and Viscount Jocelyn, and it was opposed by Sir diaries ^Vood and I-ord 
Stanley. Xhc motion was ncEalIvcd by 39 votes to 1<58. Hansard <III 
Scries), Vol. CXXVIir, p. StJO, .and Vol. CXXIX, pp. 418-24. 

ICO Pari. Papers, U. J.. No. 356-B of 1852-53. 

ooo Section 22 of Bill ns amended (Pari. Papers, H. C. No. 922 of 1852- 
53), Hansard (III Series), Vol. CXXIX. pp. 1443-6, and 16 17 Viet., 

e. 95, s. 2?. 
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the Local Governments had now normally an effective 
spokesman, to represent its views and safeguard its interests. 
The latter was also likely to be useful for providing the 
Council with first hand information on points of local bearing. 

Future of the Office of the Fourth Member 

With this expansion of the Council for purposes of legisla- 
tion, and particularly with the two judges of the Supreme 
Court as members, the continuance of the English lawyer as 
Fourth Member might have appeared superfluous. The 
consensus of opinion, however, was that a person versed in 
law should continue to be associated with the Executive 
Council, because a large number of questions involving legal 
issues came up for consideration in every Department, ques- 
tions not merely of interpreting the Jaw, but of deciding upon 
the action to be taken by way of legislation or executive 
order. Such a person would be also of great help in drafting 
Government measures for submission to the Legislative 
Council.®”^ Lord Ellenborough was one of the few persons 
who did not agree with this view. He felt that if a competent 
man was appointed as Advocate General there would be no 
need for an English lawyer- He favoured instead the appoint- 
ment of “some youthful English statesman of business habits, 
and acquainted with the mode of managing affairs in some 
public department in this country”.’”* The office of the 
Fourth M^ember was nevertheless continued under the new 
Charter Act,*°* but it was not made clear that the person 

=01 Lord Dalhousie wrote to Sir Charles Wood on 21 March 1853, “T 
have doubt on one point only — the abolition of the English lawyer. Men 
whose opinion I respect consider that the Advocate General would not 
be capable of the work.” W- Lce-Warner, "The Fife of the hFarquis of 
Dalhousie CLondon, I904j, Vol. II, p- 231. Also, evidence of Viscount 
Hardingc (Pari. Papers, H. C. No. 533 of 1852, Q. 2362), F. Millctt 
(Ibid., Q. 1647-8), X. H. Maddock (ibid., Q. 1322-4), W. W. Bird (ibid., 
Q. 1072), David Hill (Pari. Papers, H. L. No. 88 of 1852, Q. 3243-5) and 
J. S. Mill (ibid., Q. 3135). 

*«• Hansard CHI Series), Vol. CXXVm, p. 22, and Vol. CXXIX, p. 1442. 
Also, Pari. Papers, H. C. No. 533 of 1852, Q. 2291. 

Under the new Charter Act, the appointcaent of the first three 
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to be appointed should be a lawyer.*”* That this was the 
intention of the framers of the Act is, however, clear from 
the discussions of the time,®”® and the provision in the Act 
that the Chief Justice, the puisne judge or the Fourth Mem- 
ber should be present for a valid meeting of the Legislative 
Council.*”” TJie elasticity of the law proved useful when 
the British Oovernment sent James Wilson and Samuel Laing 
in 1859 and 1861 respectively to reorganise the finances of 
India. The absence of a legal member was, however, so 
Iceenly felt that the Indian Councils Act, 1861, made a firm 
provision that a lawyer of standing should be appointed to 
the Council.*”^ 

The changes effected in the structure of the legislative body 
made one important modification necessary in the law in res- 
pect of the Fourth IVtembcr. Under the Charter Act of 1833 
the Fourth Member was entitled to sit and vote only at meet- 
ings for making laws and regulations. This restriction had 
proved to be unduly cramping, and had been considerably 
relaxed in practice. Now that the Council was greatly ex- 
panded for purposes of legislation there was no case at all for 
continuing the restriction and it was abolished.*”® The Fourth 
Member from now on became a full-fledged member of the 
Executive Council. 

members of the Council was also to be made with the approval of Her 
Majesty (16 & 17 Viet., c. 95, s. 2.0'). The constitutional distinction 
between these members and the Fburtli Member now lay only in flic 
fact that the latter was selected from outside thc'Company’s service. 

204 See note 3 at p. 57, above. 

*05 In his correspondence with the Court of Uircctors and Lord 
I>alhousic, Sir Charles Wood refers to the Fourth Member as the “Legis- 
lative Councillor*'. Pari. Papers, H. C. ISTo. 741 of 1852-53; and W- Lec- 
Warner, TV/c Life of the Alarqxtis of Dalitousic ^ondon^ 1904), Vol. If, 
p. 233. 

soa IG & 17 Viet., c. 95, s. 23. 

207 24 Sc. 25 Viet., c, 67, s- 3. Also, views expressed by I.ord Canning* 
H. B. E. Frcre and Cecil Beadon. Selection of Papers relating to the 
Constitution and Functions of the Indian Legisiative Councils (Calcutta, 
1886), pp. 32, 34, 42, 46 & 52-3, 

208 \G Sc 17 Viet., c. 95, s. 21. The motion for the purpose was carried 
without much -discussion. • Hansard (in‘Scrjes>, VoJ.-GXXIX, p.-1442.. 
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The future of the Law Commission that had heen set up under 
the Charter Act of 1833 was also an important matter for con- 
sideration. The chequered history of this Commission has 
been traced in a subsequent Chapter. Suffice it to say here that 
the relations of the Commission with the Government of India 
were very much strained. "Nothing very tangible emerged by 
way of finished laws Trom its activities, and for all practical 
purposes it stood abolished, without Parliamentary sanction, 
after eight years of active existence. There was great disap- 
pointment at this unexpected turn of events, and during the 
discussions at the renewal of the Charter the siibject of codifi- 
cation received a good deal of attention. "Was the project of 
codification ill-conceived or the machinery set up for the 
purpose faulty? From the evidence tendered before the Select 
Committees of Parliament it appears that the fervour for uni- 
versal codes and comprehensive reforms had very much cooled 
down. Still, the general feeling was that codification in certain 
fields, specially penal and procedural laws, was a matter of 
urgent necessity There was, therefore, no question of any 
material revision of the objective set forth; it was the machinery 
that required overhauling. In seeking a solution thoughts 
flowed in two different directions. The old machinery had 
failed because power rvas divorced from responsibility. As will 
be explained later on, the Commission, charged with the duty 
of maturing great schemes reform, had no voice in actual legis- 
lation, and the Governor General’s Council, vested with 
supreme legislative authority, had no time to digest the schemes 
which were submitted and enact laws it thought best; the 
thinking and the willing parts of the legislative organism were 

Evidence of John Sullivan (Pari. Papers, H. C. No. 556 of 1852-53 
Q. 4940-^. K. Millett fParl. Papers, H. L. No. 20 of 1852-53, Q. 2317)’ 

Ualliday trh/cf,, Q. 3667-8), Sir Edward Ryan (ibid. Q, 2490-2532j 
and Sir Erskine Perry (ibid.. Q. 2639 & 2722), Charles Trevelyan was 
alone ,n recommending preparation of general codes on the same old 
envisaged in 1833, includins the civil laws of the Hindus and 
Muhammadans. Pari. Papers, H. C. No. 556 of 1852-53, Q. 5101. Also 
Erjc Stokes, The English Ifliiilarians and India, (OxTord, 1959), pp. 253.4, 
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very much out of joint. The obvious remedy lay in strength- 
ening the Legislative Council and placing the whole responsi- 
bility squarely on its shoulders.®**^ This was clearly the correct 
and logical approach. But there was a deep distrust of the 
Indian Government among the advocates of codification, 
arising out of the disappointments of the last two decades. 
They were afraid that the atmosphere in India was not quite 
favourable for reform, and the Indian Legislature, however 
constituted, might not take kindly to the measures in view. 
Their proposal was, therefore, that a statutory commission 
should be set up in England to take charge of the work on 
the great codes. Its recommendations were to be translated 
into enactments by Parliament or communicated to the 
Government of India with firm directions that they should 
be adopted.®^^ 

The Government’s plan was based on the latter of these 
Views, concessions being made to accommodate the former 
view in some respects, A Commission was to be set up in 
England under the authority of the Crown to examine and 
report upon the various suggestions and recommendations 
of the late Indian Law Commission, and it was to complete 
its work within three years.**® The implementation of its 

610 This approach found clear expression in the discussions of 1842-43 on 
the question of the discontinuance of the Law Commission, See Chapter 
IV below and also evidence of F*. iVIillett and F, J. Halliday, Pari. Papers, 
H. C. No. 42eof IS52-53, Q. I490-<5& I94I-3. There was practically no 
demand for a revival of the Commission in India on the old basis. 

C, IT- Cameron, who had been a member of the Law Commission 
and later the Fourth Ivlernbcr, was the moving spirit. See his petition to 
the Select Committee of Parliament, 15 November 1852, and his evidence 
on 14 April 1853. ParJ. Papers, IT. C. No. 42<> of 1852-53, Q. 2870-85 & 
2954. Among other advocates of the proposal to sot up a Commission in 
England were Sir Edward Ryan (Pari. Papers, IT. L. No. 20 of 1852-53, 
O* 2454-8) and Sir Charles Trevelyan (Pari- Papers, IT. C. No. 556 of 
1852-53, Q. 5101). F. J. Halliday did not favour the proposal, but he 
wanted the Penal Code to be settled fn England (Pari. Papers, H. L. 
No. 20 of 1852-53, Q. 3493-6). 

It was proposed to include in the Commission “the three or four 
gentlemen who were members of the Law Commission and ,no%v in 
England, two or three members of the English bar, with other gentlemen 
who might volunteer their services’*. Sir Charles Wood’s speech in 
Parliament on 3 June 1853, Hansard (HI Series), Vol. CXXVII, p. 1162. 
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reports was entirely a matter for tbe legislative Council of 
India. Sir Charles "Wood, in his letters to the Court of 
Oirectors and in his speeches in 'Parliament,^^ was at pains 
to explain that in making this proposal there was no intention 
to encroach upon the legitimate functions of this Council 
or to curtail its authority. A. Commission in England, was 
considered to be the best course for bringing to fruition the 
labours of the earlier Eav/ Commission, mainly because 
*‘many of the gentlemen v.ho took: the most active part in 
that Commission*'^^* were then in England, and in many 
cases the decision of the authorities in England was pending. 
It was proposed ''only as a temporary measure for this 
sole purpose”.®'^ Be^'ond what was expected to be done by 
this Commission there was a vast field by way of consoli- 
dating and revising the lav/s and regulations of India to 
occupy the attention of the Government of India- A Com- 
mission in India on the lines of the old body was not proposed 
in view of the additions made to the Governor General’s 
Council for purposes of legislation, and reliance was being 
placed in this respect upon “the exertions of the I-egislative 
Councillor and unofBcial members of the Councir*.*^® There 
was one serious snag in the proposed arrangements. V/hat 
would happen if the Commission in England and the Eegis- 
l3-tive Council of India differed in any matter? This was 
no groundless fear as it v/as the discordancy between the 
surlier Law Commission and the Government of India that 
had given rise to so much troiible.®*^®^ The Government hoped 
that the Legislative Council of India would not act unreason- 
ably in implementing the recommendations of the Law Com- 
mission, or oppose the wishes and sentiments of the Court 
of Directors expressed in this connection. 

The Government’s plan was distasteful both to the Court 


Ibid, Also. Pari. Papers, H. C- Ko, V4l of 1852-53 np 5-8 
Pari. Papers, H. C. Ko. T41 of I852-S3, p. 7. 

*1* Ibid. jbia., p. 8. 


r- ^ third Indian I^aw Commission constituied in 

J-ecommendations in respect of the Indian 
by the Government of India. B. K 
Acnarya, Coaification in British India CCalciitta, 1914), -p. 238 
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of Directors and Lord Dalhousie. The former saw no neces- 
sity for a Law Oommission, either in India or in England, 
in view of the enlargement of the Council.®^® The latter 
viewed the setting up of a Commission in England as. an 
unjustified reflection on the conduct of the previous adminis- 
trations in India and expressed his strong resentment.*^® 
But the plan went through Parliament without any significant 
opposition and came to be adopted.**® 

Relations of the Legislative Council with the Executive Council 
and the Court of Etirectors 

Although in theory there was only one Council for both 
executive and legislative purposes as before, the enlargement 
of the Council for puiTposes of legislation under the Charter 
Act of 1853 had brought into being a distinct and separate 
body, and the question of the relations between the executive 
and the legislature assumed real importance.**^ >To attempt 
was, however, made in the Charter Act to define accurately 
their respective functions or to prescribe their relative roles. 
The only change effected was in respect of the powers of 
the Governor General. Under the Charter Act of 1833 his 
assent was necessary for the validity of laws only if he was 
separated from his Council at the time of their enactment. 
It was now laid down that liis assent should be Had “whether 
he shall or shall not have been presenting in Council at the 
malcing thereof *’.*** 

There was also no change in the existing provisions govern- 
ing the authority of the Court of Directors in the field of 
legislation. As will he explained in a later Chapter^ there had 
been continual conflicts between the Government of India and 

Pari. Papers, U. C. 3Vo. 741 of IS52-53, P- -4. 

W. Lee-Wamer, The Life of the ATarquis of Dalhousie (London, 
1904), Vol. II, p. 236. 

~-o 16 & 17 Viet., c. 95. s. 28. 

Indeed the change had occurred in 1833. But, the JFourth Member 
being the only additional member to the Governor General’s Council, the 
question did not assume any. great importance, 

16 & 17 Viet., c. 95, s. 24, 
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the Court of Directors during the previous two decades on the 
latter’s claim to have the same unlimited power of supervision 
and control in respect of legislation as in other matters. 
An attempt was made in Parliament to lay down clearly that 
the only general power vested in the Court of Directors was 
that of vetoing laws duly enacted, and it did not extend to 
issuing directions as to what laws should be enacted. This 
was resisted successfully by the Government who upheld the 
Court’s claim. Sir Charles 'Wood citing the maxim, “Prevention 
is better than cure,’’®®* 

Changes in the Scope of the Authority of the 
Legislative Council 

While the powers conferred on the Government of India by 
the Charter Act of 1833 were quite wide and extensive, some 
of the restrictions imposed by it were found to be in actual 
working very cramping. Representations from the Govern- 
ment of India had been received from time to time seeking a 
better definition of its powers and, if necessary, an extension 
of its authority. The most important of the restrictions was 
the provision that no law should be made “which shall in any 
way affect any prerogative of the Crown’’. ®“ What consti- 
tuted the Crown’s prerogative in India was a matter on which 
legal opinion was sharply divided, and the uncertainty affected 
adversely many vital matters such as creation of corporations, 
patent rights, escheats and grant of reprieves. To make it 
possible for the Legislative Council of India to enact laws 
in respect of such matters without prejudice to the interests 
of the Crown, it was now laid down that a law affecting the 
Crown’s prerogative may be enacted with the previous sanction 
of the Crown obtained in due form. It was also laid down 
that all fines, penalties and forfeitures, escheats, and pro- 
perties devolving bona vacantia should belong to the Company 
“in trust for Her Majesty for the service of the Government 

Specclics by J. B. Blackett and Lord Ivlonteagle. Hansard (TIT 
Series), Vol. CXXVIII, pp. 47-8 & 1436, and Vol. CXXIX, pp. 775-7 & 
l€73-5. 

*** Ibid., Vol. CXXIX, pp. 776-7. ®®* 3 ^ 4 Wm. IV, c. 85, s. 43, 
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of India”. The Governor General in Council and persons 
empowered by him by law were authorised to make such 
grants or dispositions of these properties as they considered 
proper.®^® There were a number of other directions in which 
the limitations on legislative jurisdiction had been felt to be 
very severe, e. g. extra-territorial crimes and crimes on high 
seas, and legislation in respect of areas acquired after the last 
Charter and the non-Regulation Provinces. But the ques- 
tion of extending the authority of the Government of India in 
respect of any of these matters did not receive serious consi- 
deration at the hands of Parliament. 

There was an attempt to limit the authority of the Legisla- 
tive Council of India in one direction. Act XXI of 1850, 
dealing with inheritance rights of Christian converts, had 
raised a storm of opposition among the people. Many 
seasoned administrators expressed the view that its enactment 
had been precipitate and unwise,®” and it was necessary to 
provide against such a thing happening again. Sir Herbert 
Maddock, supported by James Hume, moved an amendment 
“that in making laws and regulations, regard shall be had to 
the religion and manners and opinions of the different races 
of people inhabiting the said territories”.®®® The proposal 
was negatived, but even if it had been adopted it would have 
been a policy directive and not a firm limitation on the powers 
of the Council. 


Legislative Praceduje 

The question of the procedure to be followed by the Legisla- 
tive Council was a matter largely to be decided by the Council 
itself. Parliament prescribed only a couple of rules which it 
considered to be of basic importance. The Governor General 

36 & 37 Vict., c- 95, ss, 26-7, These ^provisions were added to the 
Bill at a meeting of the whoJe Committee on a motion of Wigram agreed 
to by Sir Charles Wood. Hansard (III Series), Vol. CXXTX, pp. 960-2. 

*27 Petition from the British India Association, Pari Papers, H. T^o. 
20 III of 3852-53, p. 253, and speech by Lord Ellenborough, Hansard 
HI Series. Vol. CXXIV, p, 638. 

Hansard (TH Series), Vol, CXXTX, pp. 556-7, 
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was to appoint one of the memhers of the Council as Vice- 
President. Meetings of the Council were to be presided over 
by the Governor General, and in his absence by the Vice- 
President or the senior ordinary member of the Executive 
Council present. The quorum was fixed at seven, and for a 
valid meeting of the Legislative Council there were to be 
present the Governor General or the Vice-President or some 
ordinary member of the Executive Council, and also one of 
the judges or the Fourth Member of the Council.^'® The 
object was clearly to ensure that the executive government 
and the legal element were represented at all meetings of the 
Legislative Council, but the provision did not cover all 
contingencies. When the Vice-President was appointed from 
outside the Executive Council, there could be a valid meeting 
of the Council without any member of the executive govern- 
ment being present.®™ During the discussions on the Charter 
Bill, the limitations of the system of exchanging minutes on 
legislative projects were frequently referred to, and it was 
suggested that reliance should be placed on oral discussions 
as far as possible. It was also suggested that the meetings 
of the Legislative Council should be open to the public and 
its proceedings published. Sir Charles Wood expressed the 
view at the time that these were matters of detail which 
should be left to the Council itself to decide.®*® These 
suggestions were later accepted by the Legislative Council 
and incorporated in its standing orders. 


Significance of the Changes efTected by the 
Charter of 1853 


The most significant consequence of the reforms was that 
executive and legislative powers came to be vested in different 


■> 16 & 17 Vict., c. 95, s. 23. The provision that a senior ordinary 
member of (he Executive Council should preside in the absence of the 
Governor General and the Vice-President was added on the motion of 
Lord Ellenborough. Hansard (111 Scries), Vol. CXXIX, p 1446 

Mcetines without any member of the Executh’c Council beins 
present were held in 1860 on three occasions. Proceedings of the Legis- 
lative Council of India, i860, pp. 1175, 1180 & 1184. ^ 

pfansard (HI Seriesj, Vol. CXXVUI, p 3?2 
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Uands, and. from tViis followed the many knotty problems 
concerning executive-legislative relationship. In the new 
legislative body, as against six members of the Executive 
Council (including the Governor General and the Commander 
in ChieQ, who may in a sense be said to have constituted the 
Treasury Bench, there were two judges, four representatives 
of the Local Governments, and, if the appointments were 
sanctioned, two nominees of the Governor General, who 
formed the potential opposition. If all the seats were filled, 
the executive wing would be in a minority; otherwise, the two 
wings would be equally balanced, deadlocks being resolved by 
the casting vote of the Governor General. In this connection 
two important questions that arose were left unanswered. 
"Were the members of the Legislative Council to act according 
to their conscience in respect of all matters? Or, in the case 
of measures emanting from the executive Government, were 
the members of the Executive Council, in their capacity of 
Legislative Councillors, bound to support the decisions reached 
by that body ? What would happen if measures considered 
essential by the Executive failed to get through the Legislative 
Council or if measures passed by the Legislative Council were 
unreasonably vetoed by the Governor General The changes 

in the composition of the Legislative Council had also a signi- 
ficant effect on the relations with the Court of Directors in 
legislative matters. A^s will be seen later, relying on the 
pow'ers conferred on it by the Charter Act of 1833, the Govern- 
ment of India had repeatedly contested the right of the Court 
of Directors to issue instructions as to what laws should be 
enacted; and for enforcing obedience to its orders, the 
Company’s Standing Counsel had found support only in 
Section 80 of the Act, which treated all disobedience of orders 
and breaches of trust by officers or servants of tlie Company 
in India as misdemeanours. Opinion was divided on the 
question whether this provision extended to the field of 

Lord Ellenborougli, speaking in 1861, put tbc position briefly and 
correctly wlicn lie said, “The diCTerence between this and the former 
state of things is the ditference between a majority and a minority, which 
seems to mo to be very important in matters of legislation.” Hansard (HI 
Series), Vol. CLXII, p. I J67, 
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legislation at all. In any case, it could not be considered 
applicable to tbe judges of Her Majesty’s Court in tbeir 
capacity of legislative Councillors. Tbe presence of the 
judges, who were in every sense truly independent, was sure to 
encourage tbe otber members to resist tbe doubtful authority 
of tbe Court of IDirectors whenever tbe occasion presented 
itself. Thus, the broad effect of the changes was to increase 
the points of friction. The position was made still worse by 
the decision taken in India to throw open the meetings of the 
legislative Council to tbe public and also permit the publica- 
tion of its proceedings. Publicity was likely to encourage 
members, even though they were all responsible officials, to 
play to tbe gallery and also make them less willing to modify 
their views in the light of fresh arguments and knowledge. 
Further, differences among the members on public questions, 
when they came to bo known, were bound to influence the 
attitude of the public, and there was a likelihood of the 
prestige and authority of the Cxovernment being affected 
adversely. Surprisingly enough, in tbe Charter discussions, 
we see little realisation of these dangers, and in the view of 
most persons, the Legislative Council was, to use an expression 
of Sir Barnes Peacock, *'simply increased by members of 
practical experience”.*®® Indeed tbere could have been no 
more facile appreciation of the position.®®^ 


Minute dated 3 November 1859, ^ Salectian or Papers relating io 

of the Indian Legislative Councils (Calcutta 
Jo86), p. 33. * 

Ellenborough, speaking in 1861, observed 
wbo ‘h*’ only person, not excluding themselves, 

UP 1?60 & 1 Mansard (HI Series,, Vol. CkXH, 

° Broughton's illuminating speech on the 

occasion, see ibid., Vol. CXXIX, pp, 1444-S. 
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LEGISLATIVE COUNCIL AT WORK 

A. Period of the Charter Act of 1833 

Legislative Council vis-a-vis Executive Government 

In the previous chapter, we examined the machinery set up for 
legislation under the Charter Acts of 1833 and 1853, and we shall 
now pass on to study the manner in which it worked. The first 
question to be eonsidered in this connection is the relationship 
that subsisted between the legislative and the executive wing of 
the Government of India. Prior to 1833, this question hardly 
arose, because the composition of the Councils at the three 
Presidencies was the same for both executive and legislative 
purposes.^ With the passing of the Charter Act of 1833, a 
distinct legislative organ emerged, since the Fourth Member was 
a member of the Governor General’s Council only for purposes 
of legislation. The Act, however, gave no direction as to the 
relationship that was to subsist between the two organs of the 
Government. On the very day Macaulay assumed office as 
Fourth Member he raised the question whether the Act had set 
up a legislature distinct and independent of the executive, and if 
so, what their respective powers and functions were.® In his 
opinion, it had constituted “an Executive and a Legislative 
Council”, but it had made “no partition of power between 
them”. In the absence of specific directions in the matter, he 
contended “that the partition of power in the Government of 
India should be analogous to that which exists in the Govern- 
ment of England — that the Executive Council should exercise 
the same prerogatives which at home belong to the Crown, and 
that an act of the Legislative Council should be necessary in 
all cases in which at home an act of Parliament is required”. 

^ The Governor General and the Governors had no power of veto in 
legislative matters* and as such a conflict between the executive and the 
legislative wing of the Government could well be, in a remote sense, 
envisaged even before 1833- But this was not of much practical signi- 
ficance. 

® See note 308, p. S6 above. 
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He continued, “If -we put this sense in the clause — and I am 
unable to find any more probable sense — it follows that the army 
cannot be augmented in time of peace, that taxes cannot be 
imposed even for local purposes, that money cannot be borrowed 
on the public faith of the Indian Empire, without a vote of the 
Legislative Council. No state prisoner can be detained in 
custody without such a vote. No treaty with any neighbouring 
power stipulating for any payment of money on our part wijl be 
binding without such a vote. It is plain that, if this rule be adop- 
ted, the Legislative Council will exercise in India, as the Parlia- 
ment exercises in England, a control over almost all the procee- 
dings of the Executive Government. Though the Fourth 
Member may have no vote on a question, for example, of 'going 
to war, yet he will have a vote when the question is about 
furnishing the sinews of war; and his opposition on the ques- 
tion of supply may prevent the Executive Council from carry- 
ing its purposes into elfect, or may force the Governor General 
to have recourse to his extraordinary authority.’’® In brief, he 
was claiming for the Legislative Council of India all the powers 
and privileges of the mother of Parliaments. 

Lord Bentinck struck at the root of Macaulay’s far-fetched 
claims by denying that the Act had created a legislature 
different from the executive. He observed “that the new Act 
has not altered the character of the Council, that it is one and 
the same for executive and legislative purposes, that in its 
executive capacity it can make peace and war, raise money, 
and do all that it has heretofore done, without requiring the 
interference of the same Council in its legislative capacity to 
give validity to its acts’’. The Fourth Alember was no more 
than an additional member of the Council when matters 
pertaining to legislation came up for discussion.* 

The Court of Directors, to whom the question was referred,® 
did not take specific notice of Macaulay’s claims; but, in Public 

minute, 27 Juno 1834, Ootacamund Pol. Pros., 9 August 
ISSs’no’ii 13 June 1835. Leg. Dep. Pros., 6 July 

No ^““1“ dated 31 July 1834, Ootacamund Pol. Pros., 9 August 1834, 

* Pdl. Letter to Coxxrt, 9 August fNo. lO) 1834 . 
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Despatch dated 10 December (No. 44) 1834, para 21, it 
clearly endorsed the stand taken by Bentinck. The Directors 
regarded the Fourth Member as the legislative adviser of the 
Council with a right to vote at its meetings for making laws 
and Regulations, and laid stress on the fact that his concur- 
rence or even his presence was not necessary for the validity of 
the laws passed by the Council. Thus, Bentinck’s view that 
the Act had not set up an independent legislature, and that the 
Council was one and the same for both executive and legislative 
purposes, came to be the accepted view,® and further arrange- 
ments proceeded on this basis. 

Creation oj the Legisiative JOepartment 

Before 1833, draft Regulations were considered and passed by 
the Governor General in Council in the Department concerned 
and then transferred to the Judicial Department for “record 
and promulgation”.^ This procedure was continued even after 

« Wc find Lord Bcntinck’s views rc-ecliocd in an interesting minute of 
C. H. Cameron, a later Fourth Member, which was recorded in connec- 
tion with his suggestion that the Government of India in its executive 
capacity should be invested with a general power to remove any part of 
the Bcgulation areas from the purview of the Itcgulations. Replying to 
the charge levelled by Lord Uardinge that his suggestion was consti- 
tutionally inappropriate, he observed that he could not recollect anything 
in the constitutional law of the country “tending to show that the exclu- 
sion of the Fourth Member from the Executive Council was intended to 

create the sort of security for good government which arises from vesting 
the powers of the executive in one set of men and those of the legislature 
in another”. Be further observed Chat constitutionally there was only 
one council, namely, the Council of the Governor General, and this body- 
met \is a legislature only because laws in general required more mature 
deliberation. Minute dated 5 June 1846, Leg. Dep. Pros,, 27 June 1846, 
No. 7. Two other members of the Council, F. jMillett and X.B. Maddock, 
concurred in the minute. Ibid., Nos. 8 &• 9.. 

’ Bengal Regulation XLI of 1793 and 37 Geo. Ill, c. 142, s. 8. The 
Law Department which was functioning at the time had nothing to do 
with legislation. Its chief duties “'appear to have consisted in conducting 
the correspondence of the Government relative to tlic establishments of 
the Supreme Court and tpf the officers subordinate to it or to the other 
minor matters of a miscellaneous description connected with the Court**. 
The work of the Department was transferred to the Judicial Department 
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the Charter Act of 1833 came into force,® but it could not 
fully meet the requirements of that Statute. From a legal 
point of view, it was necessary that laws should be enacted at 
the meetings of the Council which the Fourth Member was 
entitled to attend. To fulfil this requirement and to prevent 
any doubt being entertained on the subject, the resolution for 
the adoption of Act IV of 1835 used the following phraseology: 
“The said Act having been reconsidered at the meeting of the 
Legislative Council of India under this date . . . the Oovernor 
General in Council resolves that the Act be finally passed 
as”.® But this expedient overcame only a part of the diffi- 
culty. The Court of Directors took exception to the Fourth 
Member’s signing certain despatches not connected with the 
making of laws and Regulations, because *‘he could not be 
present at deliberations on sucb matters as a member of 
Council”.^® So long as a separate department for the consi- 
deration and enactment of laws was not created, it was 
difficult to maintain the distinction between the executive 
and the legislative proceedings and to observe the statutory 
direction that the Fourth Member was entitled to participate 
only in respect of the latter.^^ A new department entitled 
Legislative Department was, therefore, constituted by a resolu- 
tion of the Council of 15 June 1835.^® It was in existence 
till 20 May 1854 when the Legislative Council established 
under the Charter Act of 1853 took over.'® 

Fourth Member and the non-J^egislative Departments 

The statutory provision that the Fourth Member was entitled 
to attend the meetings of the Governor General’s Council for 

5^ Council of 26 January 1835. Bentinclc’s Minute 

aated 20 January 1835, Judicial (Civil) Pros., 19 February 1835, No. 7, 

« For instance. Act I of 1835 was passed by the Political Department 
and transferred to the Judicial Department for issue. Judicial (Civil) 
Pros., 7 January 1835, No. I. ^ 

® Judicial (Criminal) Pros., 13 March 1835, No. 28. 

Leg. Letter from Court, 8 July (No. 3) 1835. 

Leg. Letter to Court, 9 November (No. 7) 1835. 

I* Judicial (Civil) Pros., J5 June 1835, No. 6A. 

Leg. Letter to Court, 19 May (No, XI) 1854. 
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malcing laws and Regulations appeared at first to be a clear, 
simple and straight-forward direction, but great difficulties were 
experienced in interpreting and enforcing it. Lord Bentinck 
asked, “When and where does legislation begin? In every 
Council, particularly in the Political Department, questions 
have come before us appertaining to international law, reci- 
procal jurisdiction, claims for fugitives, &c., and again in 
the establishing an administration, comprehending the whole 
internal management, both in Mysore and Coorg, both coun- 
tries not yet within the pale of our territories. Do such 
subjects come tvithin the province of the Fourth Councillor’s 
interposition? Xhcrc are many representations and references 
to each Council in the other Departments, save the Military, 
upon which the question may and does often arise, whether 
some legal enactment should not take place. Is it at this stage 
of the deliberation, or when the framing of the law has been 
determined, that we arc to call in the Fourth Member? There 
will be endless doubts upon this point and I will take the 
liberty of stating an opinion as to a result which will not have 
been in the contemplation of the inventor of this exclusion, 
that with this latitude of construction a Governor General, if 
he so fancies, will have it in his power to make a mere cypher 
of this important personage.’’** Apart from the practical diffi- 
culty of drawing a line with any precision bcfw'cen executive and 
legislative functions, on general grounds also. Lord Bentinck 
was clearly of the view that the restriction limposed by the 
Charter Act was not “well-considered’’. Like the Governors 
and the Governor General, the Fourth M •i.'aber would be 
new to India, and in the interests of efficient legislation it was 
necessary for him to acquire as full a knowledge of the country 
and its problems as was possible. This ho could best do only 
by attending all the meetings of the Council and by a perusal 
of the papers concerning all the Departments. “It cannot 
surely be advisable’’, he observed, “at the same time that you 
declare the Council, as heretofore constituted, to be lame and 
inefficient for the purposes of legislation, thus to blindfold the 
single guide appointed to conduct them in their way.” Again, 

** Minute dated 31 July 183A, Ootacamund Pol, Pros., 9 August 1S34, 
Mo. 8. 
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the office of the Fourth Member, he felt, would always be 
filled “by a man of the first talent and of the highest attain- 
ments”, and even in respect of non-legislative matters it was 
wrong to “cast away the prodigious benefit to be derived 
from such an adviser in a Council of four only to whom 
such mighty interests are entrusted”.^ Holding these views, 
he associated the Fourth Member in the proceedings of the 
Council in respect of all the Departments right from the 
beginning.^® In pursuing this policy, the Governor General 
received the support of the Court of Directors. “Unless he 
[the Fourth Member] is in the habit of constant communi- 
cation and entire confidence with his colleagues,’* the Directors 
observed, “unless he is familiar with the details of internal 
administration, with the grounds on which the Government 
■ acts, and with the information on which it is guided, he 
cannot possibly sustain his part in the legislative conferences 
or measures with the Knowledge, readiness and independence 
essential to a due performance of his duty.” Giving the most 
liberal construction to the statute, they made it clear that there 
was nothing in the law to preclude the Fourth Member from 
attending a meeting of the Council on any occasion when his 
presence was considered desirable, but care was to be taken 
that he exercised his vote only at the meetings convened for 
making laws and Regulations.*^ 

Before long, however, the subject cropped up again in con- 
nection with the setting up of the I-egislative Department and 
the drafting of the standing orders of that Department. H. T. 
Prinsep, a member of the Council, put forward the following 
proposal for maintaining the distinction between the executive 
and the legislative functions of the Council. Every legislative 
project was to originate in, and receive the approval of, the 

Jbid. 

»« Jbid. 

Public Letter from Court, lO December 010.44) 1834, para. 23. It 
appears that these directions were issued prior to the receipt of Bentinck’s 
views. In replying to the above despatch, the Governor General in 
Council wrote, **We had anticipated the recommendation ... fay request- 
ing the attendance and assistance of Ivir. hlacaulay at every sitting of 
our body.” Leg. Letter to Court, 31 August iNo. 3) 1835, para. 12. 
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appropriate executive "Department, and it was then to be trans- 
ferred to the legislative side for further consideration and 
enactment. In the case of proposals from the subordinate 
Governments, they were, as a rule, to be referred to the 
legislative side, since their rejection by the Council acting in 
its executive capacity would have been ultra vires. The Coun- 
cil sitting as a legislature was to have no direct communication 
with the Local Governments, the Law Commission or any 
other administrative body; it was to be the responsibility 
of the executive Department concerned to supply whatever 
information was required and render all necessary assistance.^^ 
While making this proposal, it is clear from the papers that 
Prinsep expected the convention associating the JFourth Mem- 
ber with the proceedings of all the Departments to continue 
without change. This proposal would have been unexception- 
able if the Charter Act had established a fuTJ-iledged indepen- 
dent legislature, with membership materially different from 
that of the executive Government. As the Council was then 
constituted, the procedure that was suggested was likely to 
lend itself to grave abuse. Macaulay, in a spirited minute, 
reiterated the dangers pointed out by Lord Bentinck on an 
earlier occasion, and observed that it would be possible, if this 
procedure were adopted, for the executive side to perform all 
the acts incidental to legislation except that of formal enact- 
ment and reduce the Fourth Member to a mere cypher. There 
was no guarantee that the convention of permitting the Fourth 
iVlember to see every public document and to assist in every 
deliberation would be followed by a future Governor General. 
‘T deny the legal right of the Council of India’*, he wrote, 
exclude the fourth member of Council whiJe they arc 
deliberating on a draft of a law in the Finance and Judicial 
Departments. I claim for myself and my successors a legal 
right to record an opinion and to give a vote, not merely 
on the final passing of a law, but on every question which may 
arise respecting a law in any of its stages. In the solution 
that was finally adopted, the difficulties which were implicit in 
Prinsep’s proposals were avoided “by a determination which 

38 Jviinute dated II June 1S35, Leg. Oep. Pros., 6 July JS35, No. 10. 

Minute dated 13 June 3835, ibitJ., No. 31. 
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was come to not to consider tlie legislative Council as distinct 
t'rom the Executive Council, hut that there should he hut one 
Council with a separate L,egislative Xlepartment, the Pourth 
Member being understood to have a legal right to he present 
in any E>epartment, when laws, or matters immediately con- 
nected with laws, might be under consideration^’.*® This was 
in complete harmony with the policy pursued from the begin- 
ning at the instance of Bentinclc. 

During the time of both Bentinck and Auckland, the 
Pourth Member participated in the meetings of the Council 
and was shown papers in respect of all the Departments, but 
he signed its proceedings only in the Legislative Department.®^ 
In the non-legislative Departments, he recorded minutes only 
occasionally' when matters affecting legislation or involving 
constitutional or legal issues came up for consideration. 
There is nothing to show that he interfered in purely executive 
matters more than was legitimate or that his participation in 
the work of these Departments evoked any resentment. 

Trouble started when Lord Ellenhorough took over as 
Governor General in February 1842. He came to India with 
settled views adverse to the office of the Pourth Member and 
the Lav/ Commission. He regarded the creation of the former 
post as a ‘job for hlacaulay’”, '\^^hen he was the President 
the Board of Control in 1835, he had objected to the 
presence of Mlacaulay in the Governor General’s Council on 
all occasions and written “a strong letter to India placing 
limits on the privileges of the legal member cf the Council”.** 


“ Peg. Letter to Court. 24 August 2> 1835. para lOl. Also, 

Prinscp s Minute, 22 June 1835, Leg. Dep. Pros., 6 July 1835, No. lO. 

An official memorandum on the subject prepared in November 1849 
CLcg. Dep. Pros.. 19 July 1850, No. I) slates that the Pourth Member 
“continued to be present at all meetings down to the close of the adminis- 
tration of Lord Auckland in Pebruary 1842.” The statement is confirmed, 
except in the case of the Military Department, by an examination of the 
proceedings of the different Departments. 


** A. n. Imlah, Lord Ellenborough (Barward, 1939), p. 212 The letter 
appears to have been withheld by the Court of Directors and not actually 
to India. Pari. Papers. H. C, No. 533 of 1852, 2292, and Hansard 

cm Senes), Vol. C^OCDC, p. 1428. 
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Soon after lie assumed office as Governor General, “it was 
determined, without any note on the subject being placed 
on record, to restrict the attendance of the Fourth Member to 
meetings of the Legislative Council, unless invited specially 
when important matters connected with the judicial and 
revenue administrations might be under consideration”.” 
This decision was “by no means in consequence of the 
opinions and wishes of the other members of the Council”,” 
who held that the presence of the Fourth IVIember was both 
desirable and necessary, particularly in respect of matters 
concerning the Public Department.^ It appears, in coming to 
this decision, Ellenborough acted on his own interpretation of 
the law and on his own authority. The Fourth Member, 
A. Amos, himself admitted that the course adopted by the 
Governor General was “in strictness quite legal” and “most 
consonant to the Act of Parliament”.®® 

This issue 'cropped up again when a proposal for the 
abolition of the office of the Fourth Member and of the Law 
Commission was receiving active consideration. Viewing the 
question as a whole, the Court of Directors conveyed its 
decision not to dispense with the_ appointment of the Fourth 

OfTice Memorandum of November 1849, T>cp. Vros., 39 July 

1850, No. I. 

Minute by Amos, 27 January 1843, Leg. I>cp. Pros., 7 April 1843, 
No. IS, 

*= Minutes by W. W. Bird, T. H. Maddoefc and W. Casement recorded 
in connection with the proposed abolition of the office of the Fourfh 
Member. Pol. Dep. Pros., 30 May 1843, Nos. 1-3. 

Minute dated 27 January 1843, Leg. Dep. Pros., 7 April 1843. 
No. 18. In his evidence before the Select Committee of Parliament, 
H- T. Prinsep testified that Amos did not object to his exclusion from the 
Council when it was discussing matters other than the legislative, “He 
said at once that he was quite aware that he was not entitled to sit there, 
and if the Council or any member of the Council objected to his sitting 
there, he would at once retire, and he did retire," Pari. Papers, U. C, No. 
333 of 1852, Q. 889-90. See also evidence of Lord Ellenborough, Ibid; 
Q. 2292, and E. J. Halliday, Pari. Papers, H. C. No. 897 of 1852-53. Q. 
I955-<5. Sir Barnes Peacock, who was Eourth Member of the Council 
later on, held the same view as Amos on the subject, rt Selection of 
Papers relating to the Constitation and Functions of the Indian J,egisiative 
<foUnciIs fCalcutla, 1886), p, 32, 
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Member, and also instructed, “'We desire tbat the presence 
of the fourth member of Council may not be restricted to 
meetings held for the purpose of passing laws and Regulations; 
but at the same time you will bear in mind, that at such 
meetings only he is entitled to a voice in your proceedings’’.®’ 
Lord Ellenborough reacted violently and questioned the com- 
petence of the Court of Directors to issue an order which was 
contrary to the obvious meaning of the Charter A.ct and which 
intferfered with the constitution of the Governor General’s 
Council as established by law. Talcing it that the order was 
merely an expression of the opinion of the Directors on the 
subject, he was willing to respect that opinion to the extent of 
permitting the Fourth Member to attend the meetings of the 
Council when matters other than legislative were being dis- 
cussed, provided his presence was not “injurious to the public 
service’’, and “secrecy in Council and promptitude of action’’ 
permitted. He wanted it, however, to be clearly understood 
that every member of the Council had the constitutional right 
to require any person who was “not entitled to sit therein by 
the Act of Parliament’’ to be excluded on any occasion.®® W^.'W. 
Bird and T. H. Maddock, members of the Council, reiterated 
their view that the Fourth Member should attend all the meet- 
ings, and be shown all the papers, of the Home Department, 
but they thought that his association with the work of the 
Military and Political Departments was not very necessary. 
Bird advanced further the view that a person who did not 
participate in the proceedings of the Government on the execu- 
tive side was unfit to exercise legislative powers. He also 
suggested that the decision to exclude the Fourth Member 
from any of the meetings of the Council should be taken by 
the whole Council, and not at the instance of a single mem- 
ber as proposed by the Governor General.®® Ellenborough, 


Leg. Letter from Court, 29 November (No. 22) 1843 
== EilcnborouEh’s minute of J8 February 1844 forwarded to the Court 
of Directors on the same day. Leg. Dep. Pros., 16 March 1844. No. 1 . 

Ripon, President of the Board of Control, 4 
DaQ. p ik". Ellenborough (.London, 

Leg. Dep. Pros., 16 March 1844, Nos. 2-3, 
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however, v/ovild not accept this view: for him it was necessary 
to state the Jaw and "to guard jealously all the privileges of 
those who are alone entitled on all occasions to sit and vote 
in the Council of India”.”” C. H. Cameron, the Fourth Mem- 
ber at the time, in an unrecorded paper, dated 28 February 
1844, and headed “protest”, refused to enter into a discussion 
on the question of the legality of the orders of the Court of 
Directors, and made it clear that he would not withdraw from 
the Council unless he was directed to do so by the whole Codn- 
cil or by the Governor General in the exercise of the extraordi- 
nary power vested in him by Section 49 of the Charter Act.”* 
The decision of the Council finally communicated to Cameron 
was to the effect that, subject to the requirements of "prompti- 
tude of action which is essential to the conduct of affairs in 
India”, the Fourth Member would be shown "such important 
papers” relative to "the revenue and judicial administration of 
the country as Would aid him in the better discharge of his 
duties,” and he would also be requested to attend the meetings 
of the Council when such cases came up for discussion. No 
mention was made of the legal right of any member of the 
Council to require his withdrawal on any occasion.”’ Cameron 
agreed to the arrangement and promised co-operation.”” 

The relations between Lord Elienborough and the Court of 
Directors had been most severely strained on a number of 
issues, and the former’s despatch of 18 February 1844 on the 
subject only provided the occasion for his recall by a unanimous 
resolution of the Directors.”* On the specific issue raised by 
the controversy, in their letter of 5 June 1 844, they reiterated 
their view that it was perfectly legal to permit the Fourth Mem- 
ber to participate without a vote in the proceedings of the Coun- 
cil in respect of matters other than making laws and Regu- 
lations. They also accepted the view of the majority of the 
members of Lord Ellenborough’s Council that it was unneces- 
sary for the Fourth Member to attend when the Council was 
engaged in questions purely of a political or military nature.”” 

Ibid., No. 4. Leg. Dep. Pros,, 19 July JS50, No. I. 

Leg. Dcp. Pros., 16 March 1844, No. 5. “= JN4., No. 6. 

H. Imlah, JLord Ellertboroug-U (Narward, 1939^, pp. 224-6. 

Leg. Letter from Court, 5 June (,No. 12) 1844, 
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As to tbe course of policy pursued from tliis time onv/ard, it is 
noted in tVie office memorandum of TMovember 1849* “Under tlie 
above arrangement, Xvir. Cameron continued to see, in addition 
to the correspondence in the Legislative Branch, only such 
papers connected with the revenue and judicial administration 
as were of any importance; but since the assumption of the 
office of Fourth Nfember of Council by the Hon. Mr. Bethune, 
the wlrole of the papers of the Home Department are submitted 
for his perusal. There is nothing on record respecting this 
change of practice.”®® This policy continued without change 
in the time of Sir Barnes Peacoclc. “In my own case,” he 
wrote, “I was allowed to see the papers and minutes of consul- 
tation in the Home and Legislative Departments, but I was 
ignorant of everything that was going on in the Foreign, Secret, 
Military and Financial Departments as if I had not been a 
Member of Council.”®’ 

In the time of Lord Dalhousie, the competence of the Fourth 
Member to record a minute in a non-Legislativc Department 
came to be questioned. This was in connection with the 
measures tahen by the Government of Jvladras to prevent 
breach of peace on a certain occasion.®^ W. Currie pointed 
out that, the subject under consideration was “one of pure 
executive policy, involving no legal, judicial or revenue ques- 
tion”,®® and objected to the Fourth Member recording a 
minute. He was supported in this view by the President of the 
Council, Maj, Gen. J. H. Littler. Under the instructions of 
the Court of Directors, he observed, the Fourth Tvlember was 
entitled to be present at all the meetings of the Home Depart- 
rrient, but '‘'as regards the executive Departments of that admi- 
nistration, he should tahe no part in the deliberations of the 
Council, except when the Council shall expressly desire to avail 
themselves of his assistance”. He was, however, willing to 

Leg. Dcp. Pros., 19 July 1850, No. 1. 

Minute dated 3 November 1859, A Selection of Papers relating to 
Panctions of the Indian Legislative Councils CCalcutta, 

1886), p. 32. 

Leg- Dep. Pros., 19 July 1850, No. 1. 

pud '^ated 29 November 1849 and 20 June 1850, ibid,. Nos. Z 
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concede the right of minuting to the Fourth Memher when- 
ever his assistance was so sought.^® 

Bethune, the Fourth Member, replied that ho had on many 
previous occasions recorded minutes on non-legislative ques- 
tions and they had been sent to the Court of Directors, If he 
had the right to tender advice orally on any occasion, he had 
also the right to present his views in writing. If it was laid 
down that he should tender advice only on request, it would 
give occasion to differences in the Council over the issue 
whether his advice should be sought on a particular question. 
This would place him in a derogatory position vis-a-vis the 
other members of the Council, and also make his presence at 
the meetings of the Public Department in obedience to the 
orders of the Court of Directors an empty form. He made it 
clear that he would not like to be associated with the work of 
the Department unless it was fully understood that he was 
free to exercise his judgment in the matter of giving his opinion, 
either orally or in writing, at all the meetings at which he was 
requested to “attend and assist”. Going a step beyond the 
point under consideration, he suggested that, in the interests 
of both executive government and legislation, they should 
revert to the practice observed in the time of Macaulay, and 
the Fourth Member should be associated with the proceedings 
of the Foreign Department also.*** 

As regards the issue raised by Currie, Lord Dalhousie fully 
supported the stand taken by Bethune and held that under the 
instructions of 1844 the Court of Directors did not intend the 
Fourth Member to be a silent witness of the proceedings of 
the Home Department, and it was clearly intended that in such 
proceedings he should be in the same position as any other 
member of the Council, excepting in respect of voting. But he 
hoped that the Fourth Member would exercise his right to 
record a minute “with discretion and tact . . . only in matters 
which appear to be of importance and it will not be called into 
play on papers connected with the ordinary routine of execu- 
tive administration in the Home Department”. Like Bentinck 

Minute dated 7 June 1850, ibrd.. No. 7. 

Minutes dated 12 April and 29 June 1850, Leg. Dep. Pros., 19 July 
1850, Nos. 4^9. See £|Iso jiptc 111 on p. 57 cjbove. 
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and Auckland earlier, however, Dalhousic felt that the 
statutory restriction on the duties and powers of the Fourth 
Memher as a tnembcr of the Council should be removed.*® 

On a reference being made to it, the Court of F>irectors 
endorsed the stand taken by Dalhousie using a different phra- 
seology: that in the non-Legislative Departments the Fourth 
Member was to be free to express his views orally or in writ- 
ing, but his sentiments were not to be ‘‘placed on record 

The long-standing dispute over the relations of the Fourth 
Member with the non-Legislative Departments came to an end 
Anally only with the passing of the Charter Act of 1853. 

Special Role of the Fourth Member in the Work of Legislation 

Although the concurrence of the Fourth Member to laws, nor 
even his presence at the meetings of the Governor General’s 
Council for enacting them, was necessary for their validity,** 
he was expected to play a pre-eminent part in the work of 
legislation. The Court of Directors described what was ex- 
pected of him in the following terms: “He has indeed no pre- 
eminent control over the duties of this [Legislative] Depart- 
ment, but he is peculiarly charged with them in all their 
ramiAcations. His will naturally be the principal share, 
not only in the task of giving shape and connexion to the 
several laws as they pass, but also in the mighty labour in 
collecting all the local information, and calling into view all 
those general considerations which belong to each occasion, 
and of thus enabling the Council to embody the abstract and 
essential principles of good government in regulations adapted 
to the peculiar habits, character and institutions of the vast 
and inAnitely diversiAcd people under their sway.”*® To enable 

** Ivlinute dated 29 May 1850, ibid., tio. 6. Sir William Lee- Warner 
states somewhat incorrectly, “The Governor Genera! felt that Bethune 
was lacking in tact and too meddling. The latter tendency he checked hy 
rnakiug a rule that except on legislative business that member should not 
record minutes.” The Life of the Marquis of Dalhousic (London, 1904), 
Vol. 1, p. 300. 

Leg. Letter from Court, 3 January (No. 1) 1851. 

“ Pol . Letter to Court, 9 August (No. 30) 1834. 

** Public Letter from Court, 10 December (No. 44) 1834, para 21, 
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him to discharge his duties better, and also to bring into 
harmony the work of the Law Commission with that of the 
Council, he was invariably appointed Chairman of the 
Commission. 

The persons appointed to the office of the Fourth^® or 
Legislative IVTcmber were all men of very high calibre. Thomas 
Babington Macaulay,^’ the tirst to hold the office, had, as a 
member of the governing Whig Party and the Under Secretary 
of State, taken a leading part in fashioning the Charter Act 
of 1833. After his retirement in 1838, he was succeeded by 
Andrew Amos, an eminent lawj'er and professor, and a 
member of the first English Criminal Law Commission. 
Charles Hay Cameron,^® who succeeded in 1843, was a well- 
known disciple of Bentham, and had been a member of the 
Indian Law Commission since its inception in 1835- He was 
in turn followed by John Urinkwater Bethune,**® Counsel to the 

The tenure of the office of the Fourth JMember was not fixed cither 
by the Charter Act of 1833 or that of 1853. Opinion was sometimes ex- 
pressd that the period should be the same as for the other members of the 
Council, namely, five years. Leg. Letters to Court, 5 August (N'o. 23) 
1842 and 4 September CNo* 27^ 1847. Macaulay resigned and Bethuno 
died long before the expiry of the period, while Amos and Cameron re- 
signed about the end of it. Peacock, however, continued for over seven 
years. 

According to Elic HTalv^y, two currents of influence converged to 
make the appointment. Charles Grant at the head of the Board of Control 
was an Evangelical and Macaulay, although distinct!y latitudinarian in 
outlook, belonged to an Evangelical family. James MiH, who wielded 
enormous influence with the Court of Oircctors, saw in Macaulay, despite 
his Whig outlook, a convert to Utilitarianism. 77ie Trtianph of Reform, 
1830-1841 (London, 1950J), p. 228- See also Eric Stoker, "The English 
iarians and India (Oxford, I959>, p. 19J. 

Leslie Stephen described Cameron as “a disciple and ultimately the 
last disciple of Jeremy Bentham."*’ Sir George Claus Rankin, Rackgroitnd 
to Indian Law (Cambridge, 1946), p. 20. 

Tlie relations of Belhune with Oalhousie and other members of the 
Council appear to have been Far from cordial. W^. Lee- Warner, The Eife 
of the hdarqitis of Galfiottsie (London, 1904), Vol. 1, p- 300. "Writing to 
Hobhouse, President of the Board of Control, on 23 October 1850, Dal- 
housie observed, “He [BethuneJ likes schooling better than law making; and 
all the Governors General together since Job Charnock will not make 
him stick to the latter occupation.” British Museum, Add. Mss., 36477, 
f. 287. 
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Home Office in England- The last of* the lawyers to hold the 
post was Sir Barnes Peacock, who was Queen’s Counsel in 
1850. He took over in April 1852, and relinquished the post 
in June 1859 on his elevation to the office of the Chief Justice 
of the Supreme Court at Calcutta. 'While all these persons 
were clever and able and did much useful work, success in 
legislatiort depended mostly on the attitudes and ideas of the 
other members of the Governor General’s Council, who cons- 
tituted the executive government, and commanded an over- 
whelming majority in its legislative sittings. The members of 
the Council acted according to their conscience in expressing 
their views and exercising their votes, and there was no rigid 
line separating the Fourth Member from his colleagues. But, 
speaking generally, there was a distinct difference in approach 
between the two, arising out of their different backgrounds 
and respective situations. The persons who held the office of 
the Fourth Member were all English lawyers, greatly influenced 
by the spirit of legal reform in the air in England, and they 
devoted all their time and energy to the subject of legislative 
reform. Their mind was active in searching for ways and 
means of improving the state of law, and they took more 
kindly than their colleagues to the l-aw Commission and its 
general schemes of reform. The other members of the Council 
were hardboiled administrators. Their time and energy were 
mostly taken up with the affairs on the executive side, and 
they had not much time to spare for the work of legislation. 
"With the notable exception of Alexander Ross,"^® they were 
inclined to let things alone, unless there was ostensible and 
pressing demand, and they were suspicious of any new measure, 
especially the general schemes of reform propounded by the 
Eaw Commission. This difference in approach, as will be 
further explained in assessing the work of the Commission, 
was implicit in the handling of every legislative measure, and 
it largely determined the pace and pattern of progress in the 
field of legislation. 

Ross, a member of the Council under Bentinck and Auckland, was a 
fervent Benthamite. For a clear exposition of his ideas, see Eric Stokes, 
The English Utilitarians and India COxford, 1959), pp. 234-7 et. seq. 
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Proposal to abolish the Office oj" the Fourth Member 

In spite of this dififcrcnce in approach to problems, the relations 
of the Fourth Alcmbcr with his colleagues in the time of Ben- 
tinck and Auckland were cordial, and his position was quite 
secure. The situation greatly altered with the coming in of 
Lord Elleiiborough as Governor General in February 1842. He 
held strong views opposed to the continuance of the ofTice of 
the Fourth Member and of the Law Commission, and soon 
after he assumed charge, as described earlier, he brought to an 
end the association of the Fourth IVIember with the proceedings 
of the non-LegisIative Departments, a practice which had work- 
ed smoothly for over seven years. His action brought to a- 
head the growing dissatisfaction with the working of the legis- 
lative machinery.^' In March 1843, the Court of Directors 
considered that the resignation of Amos from the ofllce of the 
Fourth Member provided a htting opportunity for a reconsi- 
deration of the whole issue and invited the views of the Govern- 
ment of India.®* In doing so, the Directors expressed the view, 
“The drafts of laws which arc to affect the rights of British 
subjects in India and to be binding on the Supreme Court, 
without the necessity of registration, must necessarily pass 
under the revision of one or more persons, thoroughly conver- 
sant with English law.’*^® Ellenborough’s reply was strongly 
worded and pungent. He was on principle opposed to the 
appointment of an English lawyer, who, having no living con- 
tact with the conditions in India, would try to import English 
ideas on every matter, and this might prove quite dangerous to 

The connected question of the a.bolition of the law Commission is 
considered in the next chapter. 

The Court of IDircctors instructed that the vacancy following the 
resignation of Amos should not be filled in for the time being, unless it 
was found necessary under Section 48 of the Charter Act of 1833, i. c. to 
secure a quorum in the Council. Prior to the receipt of this instruction, 
however, the Government of India had appointed C. H. Cameron to the 
ppst temporarily, and this was justified on the ground that no legislation 
could legally bo undertaken when the office of the Fourth Ivlembcr was 
lying vacant. Pari. Papers, H.L. No. 20 III of 1852-53, pp. 593-4, and 
Leg. Letter to Court, 12 May (No. 9j 1843. 

«® Leg. Letter from Court, 1 March (No. 3) 1843. 
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the security and contentment of the people, Further, heing 
confined to his legislative duties and '‘having hardly anything 
really to do”, the Fourth Member would look “to the right 
and left in order to find the matter of the new Act of the 
Legislature”, and this would inevitably lead to the evils of over- 
legislation in a country which was accustomed to be governed 
by custom rather than state-made laws. He believed that “if a 
person of really superior qualifications was appointed as Advo- 
cate General” there would be no need for a Fourth Member.'^ 
But, the other members of his Council — W. W. Bird, X. H. Mad- 
dock, W. Casement and C. H. Cameron — were of the opinion 
that the presence of a person with legal training was absolutely 
necessary, and the appointment of the Advocate General or of 
the Chief Justice was open to serious objections. Cameron 
pointed out that the Fourth Member was not a “Legal Adviser” 
but a “Legislative Adviser”, and the Advocate General was not 
fit to play the latter role.®° Bird expressed the general view of 
his colleagues, excepting the Governor General, when he wrote, 
“In short, although the present arrangement is not what it 
ought to be, it is not easy to determine what should be substi- 
tuted instead of it, and a Law Member in some shape or other 
is as all must admit indispensably necessary.”®” In the light of 
this opinion, the Court of Directors came to the conclusion 
“that the appointment of the Fourth Member of the Council 
cannot without detriment be dispensed with.”®’ There was 
no further challenge to the continuance of the office, and, on 
a later occasion, with reference to the discussions of 1843, 
Dalhousie expressed the view that the presence of the Fourth 
Member in the Council was not only valuable but necessary.®® 

Leg. Letter from the Oovernor Oeneral to the Court, 22 April 1843. 

=5 ivlinute by Cameron, 17 November 1843, Leg. Dcp. Pros., 23 Decem- 
ber 1843, No. 1. Amos had expressed similar views on the subject in his 
minute dated 27 January 1843. Leg. Dep. Pros., 7 April 1843, No. 18. 

Ivlinute by W.W. Bird, 4 IVtay 1843, Leg. Dcp. Pros., 10 May 1843, 
No. I. See also minutes of X, H. Maddock, W. Casement and C. H, 
Cameron, ibid*. Nos. 2-4. 

I-eg. Letter from Court, 29 November (No. 22) 1843. 

Minute dated 29 May 1850, Leg. Dep. Pros., 19 July 1850, No. 6. 



CENTRAtlSED LEGISLATION 




Governor General's Helations with his Council 

Tlie Oovernor Oeneral, like the Fourth XvXember whose role we 
have so Tar considered^ also occupied a special position in the 
Legislative Council. When he was on tour, as stated earlier, no 
law or Regulation could be made by the Council without obtain- 
ing his assent in writing. Xliis restriction had only the value 
of a suspensory veto on legislation until such time as the Gover- 
nor General and his Council could meet together and thrash 
out their differences. Except in urgent cases, every Bill was 
referred to the Governor General before it was published for 
eliciting public opinion,®^ and his formal assent, as required by 
law, was given to it at this stage or at a later stage. Strictly 
construed, the Governor General was entitled under the law 
only to give or withhold his assent; he had no power to direct 
the Council to enact any particular measure.®® In practice, 
however, the Governor Oeneral expressed his opinions freely, 
whether a measure was to be proceeded with, what modifications 
were necessary, etc. and the Council tried to accommodate 
them as far as possible.®^ 

I>raft Bill in respect of Act V of 1839, providing remedies for the 
defects in the excise laws the Straits Settlements, was published prior 
to being referred to the Governor General as was the usual practice, 
because the measure was urgently required and no new principles were 
involved. Leg. Letter to Court, 20 May (Ko. 12) 1839, paras 79-85. After 
the episode of the Assam Company Bill, a resolution was passed reaffirming 
the procedure which had come to be neglected; “Except in urgent cases, 
drafts of Acts will not be promulgated for general information without 
the assent of the Governor General for such promulgation.” Leg. fJep. 
Pros., 20 September 1845, No. II. 

®** The Governor General wrote to the Government of Bombay on 18 
February 1839, “Except to the extent of giving or withholding assent, the 
power of absolute interference in matters of legislation is beyond the 
province of the Governor General. Leg. Uep. Pros., 25 March 1839, 
No. 2. 

For example, at the instance of the Governor General, Europeans 
were made amenable to the jurisdiction of Munsiffs in respect of only 
revenue cases under Act III of 1839, and not in respect of all matters as 
was originally proposed. Leg. Dep. Pros., 17 IDecember 1838, Nos. 9-10. 
A Bill to provide for the punishment of village Chaukidars, which 
put forward by the Government of Agra, was dropped In view of -the 
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As the law was normally construed and applied, the 
Governor General, when he was not separated from his 
Council, had no authority to overrule its decisions, or act 
according to his own judgment, in matters concerning legis- 
lation. His position was the same as that of any other 
member of the Council, except for the casting vote. Although 
his legal position was not strong, he wielded great personal 
influence as the head of the Government. It is only on rare 
occasions, such as in the case of the Assam Company Bill 
in the time of Ellenborough, that he found himself pitched 
against his whole Council, and relations became very much 
strained. When opinion was sharply divided over any 
measure, the tendency was generally to seek a middle w’ay, or 
postpone the enactment of the measure if it was not of an 
Urgent nature, or refer the matter to the Court of Directors 
for orders.®^ 

There was, however, a view that the Governor General had 
authority to overrule his Council in legislative matters even 
when he was not separated from it. Under the Charter 
Act of 1793, the Governor General and the Governors could 
overrule and act independently of their respective Councils in 
purely executive matters, hut they could not do so in respect 
of legislation or taxation.®* Section 49 of the Charter Act 
of 1833 provided that the Governor General might overrule 
his Council and act according to his own judgment in respect 
of “any measure” affecting “the safety, tranquillity, or interests 
of the British possessions in India”, but the exceptions speci- 
fied in the 1793 Charter were not repeated. The re-enactment 
of the provision without the limitations provided a prima fads 
case for the claim that the Governor General had authority 

objections raised by the Governor General. Leg. Dep. Pros. 2 Anril 
1838, l^os. 26-31. 

** Leg. Letter to Coxirt, 14 September IJNo. 19) 1844. 

" Of the measures which were postponed or referred to the Court of 
Directors for want of sufficient agreement, mention may be made of the 
/ex/oci proposal and the Penal Code. Act V of 1843 regarding slavery is 
a fine example of how in the face of sharp differences of opinion a solution 
that was generally acceptable was found. 

33 Oeo. in, c. 52, ss. 47-51, 
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to overrule his Council in all matters, executive as well as 
legislative, and on all occasions. 

This question first came up for consideration from a remark 
of Macaulay that the opposition of the Fourth Member 
might, at times, prevent **the Executive Council from carrying 
its purposes into elfect, or raay force the Governor General 
to have recourse to his extraordinary authority”.®® In effect he 
held that the Governor General could exercise his special 
power in respect of a matter under the consideration of the 
Council sitting in its legislative capacity. But, according to 
the Jaw officers of the Company and the Crown, whom 
the Court of Directors consulted, the object of the relevant 
provisions of the different enactments applicable to the 
Governor General of India in this matter®® was to strengthen 
the executive government and, as such, the special power 
referred to could not have been intended to apply to measures 
strictly legislative, and the specific restrictions imposed by the 
earlier enactments still held good.®’ 

The issue cropped up again in the time of Lord Ellen- 
borougli in connection with a Bill for the incorporation of 
the Assam Company, which was formed to develop the tea 
industry. The Court of Directors, in consultation with the 
proprietors of the Company, prepared a draft measure and 
sent it to India in 1841. The President in Council revised the 
draft in consultation with the representatives of the Company 
in India, and informed the latter on 21 April 1843 that the 
Government of India would be prepared to enact the revised 
draft. These proceedings took place “during the absence 
and without the cognizance of ” EJlenborough.®® When the 
draft Bill was sent to him as required by law, he declined to 
give his assent, raising a number of objections.®® Even after 

Minute dated 27 June 1834, Ootacamimd Pol. Pros., 9 August 1834, 
No. 7. 

«« 26 Geo. Ill, c. 16, s. 7; 33 Geo. Ill, c. 52, s. 47; and 3 & 4 Wm. IV, 
c. 85, s. 49. 

Leg. Letter from Court, 27 Eebruary (t^o. I) 3835. Apparently 
Macaulay acquiesced in tfiis opinion. See his minute dated 13 June 
1835, Leg. r>ep. Pros., 6 July 1835, No. 11. 

®® Leg. Letter to Court, 14 September <No. 19) 1844. 

Original Leg. Consultations, 14 September 1844, No. 1. 
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he rejoined the Council, he persisted in his opposition and 
declined to carry out the injunctions of the Court of I^irectors 
in this respect."® He did not state under what authority he 
was obstructing the progress of the measure. It was presumed 
by his successor. Lord Hardinge, that he had acted under 
the powers vested in him by Section 49 of the Charter Act of 
1833.’^ Soon after this crisis developed, in July 1844, 
Ellenborough left India, having been recalled by the Court 
of Directors by a resolution of 24 April 1844, owing to 
differences arising over other matters. Hardinge reftised to 
reopen the case without the specific orders of the Court 
of Directors, both in respect of the constitutional issue raised by 
his predecessor’s action and on the merits of the proposed 
Bill. Advice was, therefore, sought on the following ques- 
tions — ‘‘Whether against the opinion and advice of a majority 
in Council, the Governor General’s veto is a valid bar to the 
passing of an Act, and whether under any clause of the Act 
3 4 Wm. IV, cap. 85, the Governor General can when 

present be compelled to pass an Act by the majority of bis 
Council, which he has an undoubted right to refuse to pass 
when absent?” The SoUbitor General, who was consulted 
by the Court of Directors, expressed the view that Section 49 
of the Charter Act of 1833, on v/hich alone any such claim 
could be based, referred only to executive matters, and a 
veto power in respect of legislation was not conferred by it.’^® 

In his minute of lO Ivlarch 1844, Ellenborough wrote, **I have great 
misgivings with respect to the object and to the probable effect of this Act, 
and I cannot conscientiously concur in passing it without the securities I 
have suggested; but even with these securities I should not like either the 
Act itself or the principle of our passing such an Act here. If the authori- 
ties in England are satisfied [thatj the desired privileges ought to be given to 
the Company, not for their interest alone, but that of the public, which is 
the only justifiable ground on which such privileges could be granted, let 
them apply for a Royal Charter or allow the speculators to undergo the 
ordeal of a Parliamentary inquisition. I am not prepared to take upon 
myself any fraction of the responsibility of granting the privileges sought.” 
Ibid,, No. 7. 

Hardinge’s minute, dated 16 August 1844, ibid.. No. 9. 

Leg. Letter to Court, 14 September (No. 19) 1844. 

Leg. I^efter from Court, 3 January (No- 2) 1845. The Bill in dispute 
was finally passed into law as Act 5CIX of 1845- 
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Xhere appears to liave been no revival of the controversy 
again. Under the Charter Act of 1853, the assent of 
the Governor General was made necessary for the validity 
of laws “whether he shall or shall not have been present in 
Council at the making thereof”.’^ 

The New Legislalive Process 

In the early years of the Company’s rule there was no set 
procedure for the enactment of laws and no prescribed form in 
which they were to be drafted. The executive and the legis- 
lative functions were in the same hands and often the Regu- 
lations of the period could hardly be distinguished by their 
form from the general policy directives of the executive. 
When Lord Cornwallis took over as Governor General, he 
found that the Regulations exhibited poor draftsmanship and 
Absne ftEra- ms* negaisr system f<rr giviag aatfieatroity and publi- 
city to them. Some of them were not even printed, and the 
general public, and even officials, had no ready access to 
them.’® Therefore, he addressed himself to the problem, and 
his Regulations XX and XLI of 1793 were the first great steps 
in the direction of improving the process and technique of 
legislation. The former empowered magistrates and other 
high officers of the Government to submit draft proposals 
through the Sadr Courts, and laid down the procedure to be 
observed in this respect. The latter laid down that Regu- 
lations issued by the Government should be duly registered in 
the Judicial Department to give them authenticity. They 
were to be properly numbered and formed into regular codes, 
printed and translated in the languages of the country, and 
made easily available to the public. Every Regulation was to 
contain a preamble explaining the grounds for its promul- 
gation. Certain other instructions as to the mode of drawing 
up a Regulation were also given by it.'® The procedure 
evolved in Bengal was later extended to, or was adopted by, 

16 & 17 Viet,, e. 95. 6. 24. 

Aebsu-ya, Codificaiion in Jiritish rndic (Calcutta, 1914), p. 5i. 

Xhc principles contained in Regulation XI.I of 1793 Were later embo- 
died in 37 Geo. Ill, c. 142, s. 8. 
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Madras and Bombay.^^ toportant as these reforms were, they 
did not lay sufficient emphasis on due deliberation oti 

consultations with the interests concerned prior to legislation. 
There was no system of publishing draft measures under consi- 
deration or of inviting public opinion on them- Even the 
consultations with public officials, as Holt Mackenzie obser^^ed, 
were neither systematic nor obligatory-"® 

When the Charter Act of 1833 came to be enacted, the only 
aspect of legislative procedure that attracted the special atten- 
tion of Parliament was, as on earlier occasions, the authenti- 
cation and promulgation of laws, and the Court of Directors 
was directed to frame rules for the purpose with the assent of 
the Board of Control.'® The instructions which were issued 
accordingly had nothing novel about them; they onl^' stressed 
afresh the need for better publicity to Government enactments.®® 
To make the production of authenticated copies of Acts easy, 
the Government of India passed Act of 1835, which laid down 
that the fact of an Act having been passed by the Governor 
General in Council might be proved by the production of the 
Government Gazette containing it. Instructions w’ere also 
issued that ‘‘all laws to w'hatever Presidency referring should be 
circulated to the public officers of each Presidency by their res- 
pective Governments, and that translations of such as should 
be operative in any Presidency should be made into the langu- 
ages of the Provinces wherein they should have effect”.®*^ 

Of far greater importance was the procedure to be observed 
in maturing legislative measures. The Court of Directors, in 
their letter of 10 December 1834, left the matter to be decided 
by the Government of India, laying stress on the point that it 
was “a matter of nicety and to be settled with much thought 
and care”. The Directors pointed out that India did not have 
those restraints against “rash or thoughtless legislation” 
available in England, and they should be on their guard 

See notes 32 and 33 on p. 11 above.. Also, Bombay Regs. II of 
1812 and I of 1827, and Madras Regs. I and of 1802. 

'8 Pari. Papers, H.C. No. 735 I of 1831-32, Q. 813 & 827-32. 

3 & 4 Wm. IV, c. 85, s. 47. 

**» Pari- Papers, H.C. No. 187 or 1835. 

Letter to Court, 24 August (No. 2 ) 1835, 
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“against the hazard of precipitance”. They further observed, 
“We deem it of great moment, therefore, that you should by 
positive rules provide that every project or proposal of a law 
shall travel through a defined succession of stages in Council 
before it is finally adopted; that at each stage it shall be amply 
discussed; and that the intervals of discussion shall be such as 
to allow to each member of Council adequate opportunity of 
reflection and inquiry.”®* They were also conscious of the 
desirability of obtaining the views of the public on legislative 
projects. While leaving the matter to be decided by the 
Government of India, in their letter of 27 December 1833, they 
observed that publication of Bills for this purpose might be 
limited to “laws of peculiar importance”, and to do this in the 
case of every Bill seemed to them to be “superfluous, if not 
impracticable”.®® 

The Standing Orders adopted by the Governor General’s 
Council under these instructions were mainly as drawn up by 
Macaulay on good Benthamite principles.®* He defined his 
basic approach to the problem in the following words: “We 
ought to provide securities against precipitate legislation. Wo 
ought to insure a fair hearing to the minority however small. 
We ought to reserve to ourselves the power in great emergen- 
cies of legislating with the utmost promptitude, and yet to 
put this power under such checks as may render it very diffi- 
cult for ourselves or our successors to abuse it. Wc ought 
to give to the public an opportunity of expressing its opinion 
concerning our laws before they arc finally pn .-od.”®® Opposi- 
tion to these proposals came from H. X. Brinsep, who felt 
that they were too formal. He did not accept the view that 
if there were no fixed rules the minority in the Council would 
not receive proper courtesy and consideration.®® In reply, 
Macaulay pointed, out that the Council of the Governor 
General had not been free from faetion in the past, and it 
would be unwise to presume that ordinary rules of politeness 

Public Letter from Court, lO Occember (bto. 44) 1834, paras 14-16, 

Pol. Loiter from Court, 27 December CbJo. 18) 1833, para 17. 

Eric Stoiccs, Thc{ Utililariatts and India (Oxford, 1959), p. 194. 

8® Leg. Dep. Pros., 6 July 1835, T4 q, 7, 

•» Ibid., No. lO, 



LEGISLATTVE COUNCIL AT WORK 


119 


would be a sufficient safeguard for tbe future.*^ Tbere was 
something to say in favour of Prinsep’s view as the Council 
was very small and had only official members. But the Stand- 
ing Orders which were adopted were only nine in nuniber and 
far from elaborate. Xhey laid a much needed stress on due 
deliberation and wide consultation, both official and non- 
official, prior to legislation, and they suffered from none of the 
shortcomings attributed to the orders framed by the Council 
under the next Charter Act. 

The Standing Orders®^ provided first that draft laws tahen 
up for consideration by the Council should be printed and 
published for general information with a view to elicit public 
opinion. provision was, however, made for publishing 

them in Indian languages. It was also not considered desirable 
to provide by formal rule what official bodies or what parti- 
cular classes of persons should be specially consulted. The 
Government was to be guided in these matters by progressive 
experience. >rext, to ensure due deliberation, no draft law 
was to be ordered to be published till at least one weeh had 
elapsed from the day on v/hich it was placed before the 
Council, and at least six weeks were to elapse between the 
first reading and the final enactment of a measure. Since the 
time allowed between the two readings was found insufficient, 
it was extended in 1838 to two months in respect of measures 
applicable to the Presidency of Fort William and three in 
respect of t-hose applicable to the subordinate Presidencies.®® 
It was open to the Council to allow a longer time if it was 
considered, necessary in any particular case. Again, if at the 
second reading of a Bill any material amendment was effected, 
the Bill as amended was to be repubUsfaed for general infor- 
mation and the same interval allowed as before for the next 
reading. Again, any one member of the Council could propose 
a law, there being no rule for its being seconded. This was a 
view of the smallness of the Council. In cases 
ot difference of opinion, it was open to any member to record 
Ibtd,, >fo. II. 

Court, 31 August fts-o. 3y 3835, 

*’ Leg. Dep. Pros., 1 October J838, No. 21, 
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Iiis views and require the other members also to do so. And 
lastly, the Council, by a unanimous resolution, could suspend 
forthwith any of the Standing Orders, recording the reasons 
for the step taken. If there was no unanimity on the point, 
the dissenting member could obtain an adjournment of 24 
hours. If the majority, including the Governor General or 
the President of the Council for the time being, was still for 
suspending the Standing Order, it was to be suspended and 
not otherwise.®® 

One important question considered in connection with the 
Standing Orders was the advisability of publishing the proceed- 
ings of the Council in respect of legislation for general infor- 
mation. In making this proposal, A. Ross, known for his 
radical ideas, observed that ‘*tliis would afford the Indian 
community advantages of the same kind as those which the 
public in England derive from the reported speeches of the 
members of Parliament on questions of legislation'*.®* Macaulay 
was greatly impressed by the idea. In his view . it was 
imperative that some suitable means be thought of for defend- 
ing the Government’s policy against the criticisms of a free 
press. The only mode he could envisage was the publication 
of the minutes of the members of the Council.®^ Bentinck®^ 
and A4ctcalfe®’* were strongly opposed to such a proposal. 
They felt that dissensions among the members would be 
exposed to the public eye, and the effect of the exposure would 
be to aggravate conflicts within the Council and also to bring 

Rules 8 & 9. Leg. I>cp. Pros., 6 July 1S35, >7o. 12. 

Lee, Dcp. Pros., 6 July 1835, No. 8, and 27 July 1835, No. 5. 

Alacaulay observed, "The passions which are, I fear, inseparable from 
public controversy misht prove too strong for the restraint either of 
official or of social decorum. A class of feelings hitherto unknown among 
the members of the iCouncII might arise, the vanity, the jealousy, the 
\norbid irritability of professed authors engaged in a hot competition with 
each other for the favour of the public. These would indeed be great 
evils. But whether great as they are it might not on the whole be better 
to incur the risk of them than to leave our measures unaccompanied by 
one word of explanation or defence to the mercy of hostile journalists is a 
question which I would gladly see referred to for the consideration of the 
Home authorities.** Leg. IZ>cp. Pros, 27 July 1835, No. 3. Ibid^ 

Leg. Letter from Court, 1 IVfarch (No. 4^ 1837, para 25, 
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down the prestige and authority of the Government. H. X. 
Prinsep, another memher of the Council, was opposed to the 
publication of the proceedings as a matter of course; but he 
sav/ no objection to occasional publication in special cases as 
had been done lately in the Salt Department, even though it 
involved publicity to differences within the Council.®^ In view 
of the sharp difference of opinion on the subject, the question 
was referred to the Court of Directors for orders, and the 
Court's decision was not favourable.®® 

Coming to the new legislative process in operation, in 
accordance with the Standing Orders, draft Bills were pub- 
lished in the Calcutta Gazette, and the subordinate Govern- 
ments were directed to publish them in the local Gazettes 
also. But these publications in English were of very limited 
appeal and utility. While there was much talk of consulting 
public opinion, surprisingly enough, the question of publishing 
translations in Indian languages did not receive specific 
consideration in the various minutes recorded when the 
Standing Orders were framed. About this time, there v/as 
a request from the Accountant General of Bengal for the 
supply of a translated version of the draft BUI concerning 
the monetary system of India for the use of the bankers of 
Calcutta, a measure of the greatest importance to the mercan- 
tile world and the community at large. Xhe Government 
of India replied that the persons interested might have it 
translated at their own cost.®' Again, in 1837, while admitting 
the value of publishing translations in ascertaining the views 
of the Indian community, the Government of India observed 
that this would result in “the sacrifice of much time”, besides 
there being “other objections in the present state of society to 

Leg. Dep. Pros., 27 July 1835, No.'4. 

" Leg. Letter from Court, 1 March C^o. 4) 1837, para 25. In this 
connection It is of interest to note that on 27 May 1835 a resolution was 
passed in the General Department that copies of the minutes of the mem- 
bers of the Supreme Government should not be sent “to the subordinate 
Governments or authorities on any occasion of a reference being made to 
them arising out of such minutes.” A copy of the resolution vras sent to 
the Legislative Department. Leg. Dep. Pros., 15 June 1835, l^o. 13, 

I-eg- Dep. Pros., 3 August 1835. Nqs. 23-4, 



122 


CENTRALISED JLEGISLATION 


invite tlie opinions of the entire native community on the legis- 
lative projects of Oovernment”.®® But, before long, there was 
a change in the views of the Oovernment of India. In 1840 the 
Court of iD/rectors was informed that arrangements had been 
made in the Bengal Presidency for the publication of Govern- 
ment Gazettes in Persian, Urdu and Bengali and, among other 
things, they would contain drafts of proposed laws.®** The 
Governments of Madras and Bombay did not, however, follow 
the lead immediately; in 1852 only the latter issued orders for 
the publication of translations of draft bills.^®^^ 

In publishing translations of Bills and Acts, the new policy 
was to prefer the regional languages to the ancient court lang- 
uages. Thus, Persian had gradually to give place to Bengali 
and XJrdUj’o^ and Marathi to Gujarati and ICanaresc,^®* in the 
regions in which the latter were current. Great difficulty was 
experienced in translating technical terms, and in certain cases 
the rule regarding publication of translations had to be dispensed 
with.^®® There was at times gross delay in the publication of 
translations. This meant, in the case of draft Bills, there was 
less opportunity for the people to express their views.^®* 

There was considerable elasticity in the time allowed between 
readings of Bills. A much longer time than that prescribed by 
the Standing Orders was often allowed, depending upon the 
requirements of each case. The consideration of certain 
measures was quite prolonged, involving repubJication of Bills 
in view of material amendments made in them. The basic 
standards set up to ensure due deliberation were, however, at 

*»» Leg. r)ep. Pros., 8 May 1837, No. 1. 

Leg. Letter to Court, 3 February (No. 3) 1840. Also, Leg. Letter 
from Court, 24 June (No. 7y 1840. 

aoe Leg- Dep- Pros., 3 September 1852, Nos. 3-4. 

Leg. Letters to Court, 3 February (No. 3) 1840, and 10 May (No. 9) 
1841, paras 42-3. Leg. Letter from Court, 24 June CNo. 7) 1840. 

Leg. Bep. Pros., 28 December 1835, Nos. 37-9, and 18 January 1836, 
No. 4. 

103 Leg. Letter to Court, 16 November (No. 19) 1840, paras 47-50. Leg. 
Letter from Court, 27 April (No. 6) 1842, para 17. 

lot Petition from the British India Association, 29 April 1852, Leg. Bep, 
Pros., 4 June 1852, No, 2, Leg. Letter to Court, 30 September (No. 18) 
1852. 
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times grossly ignored. This was particularly true of the years 
1836 and 1837 when Tvlacaulay was a member of the CounciI.^°® 
The facts bear a striking contrast to the rhetorical emphasis 
placed by him on the necessity of placing efficient chechs on 
the authority of the Council. The normal procedure was 
departed from in respect of no less than 13 out of 70 measures 
enacted during this period. The grounds advanced for setting 
aside the Standing Orders show that the Council did not as 
yet fully appreciate the spirit of the new procedure. Xn the 
case of Act III of 1836 for the abolition of the cattle duty in 
Salsette, an exception was made on the plea that “the local 
Government were anxious to give the community the proposed 
relief as early as possible”, and “the provisions of the enact- 
ment were not of a nature to admit of objections being imged 
on the part of individuals.’uos jj, oj- Act XI of 1837 

for the removal of inconveniences experienced in the entry 
and clearing out of vessels in the Bombay Presidency, the 
Standing Orders were suspended on the presumption that the 
public could possibly have no objection as it was solely meant 
for their relief.io^ In the case of Act VIII of 1 837 regarding 
judicial arrangements in Anjengo and Changancheri in Ivladras, 
“Ihe length of time that elapsed since the discussion had been 
pending” provided the justiHcation.u>3 The desirability of 
avoiding delay was another reason frequently advanced. Xn 
the case of Act XX.I of 1835 concerning the new copper coin- 
the argument that “considerable inconvenience is to be 
apprehended from any delay in coining the new copper” could 
hardly be convincing.'”' Again, in the case of the renewal of 
expiring laws, earlier action would have dispensed with the 

See the interesting account on the subject in C.D. Dharkar, ILord 
Macaulay's r.esislati\c Minutes tOxfortl. 194Q. p. 26. 

Lee. Letter to Court, 2 May CNo. 5> 1836, paras 10-16. 

107 Leg. Letter to Court, lO October (No. 15) 1837. See also papers 
rel^ins to Act X of 1837, Leg. Dep, Pros., 22 May 1837, Nos. 2-4; Act 
XMir of 1839. Lee. Letter to Court, 30 September (No. 23) 1839; and Act 
aVIII of 1843, Lee. Letter to Court, 4 November (No 191 1843 
paras 27-34. •' 

Leg. Letter to Court, 12 June (No. 8) 1837, paras 24-5. 

J_eg. Dep. Pros., 7 December 1835, No. 19, 
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necessity of departing from the normal procedurc.^^® There 
were also cases in which suspension of the orders was necessary 
to prevent speculation hy merchants, to maintain law and 
order, etc. But, oh the whole, during this period, the Council 
always seemed to ask itself the question, *Ts it worthwhile 
consulting the public?’* and not “Has a special situation or 
emergency arisen to necessitate a departure from the normal 
procedure ?” 

From 1838 onwards there was better appreciation of the 
spirit of the new procedure. Even so, replying to the Govern-' 
ment of India’s Legislative Letter of 24 August 1844, the Court 
of Directors observed that the special power had been invoked 
“in no less than nine instances since the beginning of 1842, and 
with two or three exceptions with no special or urgent reason, 
but merely for that of avoiding delay, which if admitted to be a 
valid reason would of course be applicable to the passing of 
every law and would entirely set aside the rules in question”. 

In 1845, despite this warning, the Council felt compelled to 
pass several Bills without promulgating the drafts and without 
allowing the usual time between the readings, because one of its 
members. Sir George Pollock, was proceeding to the Cape for 
reasons of health, and after his departure there would be no 
qxiorum left fof legislative purposes. The procedural rules in 
this respect were, however, better observed in subsequent 
ycars.^^^ 

aio Papers rclatins to Act IV of 1836, Leg. Letter to Court, 2 Afay 
(No. 5> 1836, and Act VT of 1837. Leg. Letter to Court, 12 June (No. S) 
1837. »** Leg. Letter from Court, 19 March O^o. 7) 1845. 

Leg. I>ep. Pros-, 27 December 3845, No. 3. 

Its The Court issued a warning similar to that of 1845 while reviewins 
Act II of 1847, — Leg, Letter from Court, 2 April (No. 7) 1848. In 1848, 
Lord Dalhousic disapproved of the action of the Council in dispensing with 
the usual interval allowed between readings in the case of the Bill for 
extending the jurisdiction of the Small Cause Court at Bombay. This 
step had been taken by the Council in view of the nearness of the date 
when C. H. Cameron, the incumbent Legislative Member, would retire, 
and the time his successor would naturally take to familiarise himself with 
the subject, thus delaying the progrc.ss of the measure. On receipt of the 
Governor General’s sentiments, the Council ordered re-publication of the 
Bill, allowing the usual interval of three months. Leg. Dep. Pros., 6 May 
1848, Nos, 36-7 & 40, 
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With regard to the various bodies to be consulted in enacting 
laws, as already stated, the Standing Orders did not lay down 
any rule; this was a matter left to be regulated in the light of 
experience. The Government of India maintained regular 
correspondenee with the Local Governments and the Supreme 
Courts, and all proposals in which they were likely to be inter- 
ested were referred to them for opinion. The privilege of direct 
correspondence accorded to the Supreme Courts 'was in recog- 
nition of their being Crown courts, independent of the Com- 
pany’s Governments in India.t*^ The judges of the Supreme 
Courts exercised special influence on matters affecting their 
power and jurisdiction and on measures for the reform of Eng- 
lish law as in force in India. This was so, both because of their 
standing and the fact that the authorities in England viewed 
with disfavour any collision between them and the Government 
of India. The Local Governments were expected to consult 
their senior officials, including the judges of the Sadr Courts, 
on draft Bills and transmit their views to the Government of 
India along with the Governments* own sentiments. Strict 
adherence to this convention was stressed in 1852 as Bombay 
was found remiss in its observance.**® As regards non-officials, 
there could be, naturally, no such close consultation. Public 
interest in legislation was generally lacking, except when roused 
by specially unpopular Bills such as the lex tuci measure. 
Mercantile bodies of Calcutta were particularly active in safe- 
guarding their interests. Occasionally, when the circumstances 
of a case required, the Government of India consulted persons 
and interests primarily affected by a measure before finalising 
it.**® It is also seen from the proceedings of the Council that 
both the official and non-official elements at Calcutta exerted 
greater influence over legislation than those at the subordinate 

**• Sir Erskinc Perry, who had served as Chief Justice of the Supreme 
Court at Bombay, testified that the judges were invariably consulted in the 
matter of judicial reforms and their views received respectful attention. 
Pari. Papers, H. L. No. 20 of 1852-53, Q. 2527-8. 

Leg. Dep. Pros., 24 September 1852, No. 46. 

**• For instance, the Bengal Chamber of Commerce was consulted in 
preparing the draft of Act 700CXI of 1836 regarding importation of sugar. 
Leg. Letter to Court, 28 December GVo. IS) 183$. 
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Presidencies. On the -whole the mechanism of consultation 
may he said to have proved flexible and worked satisfactorily. 

Relations with the £.ocal Governments 

Although the Local Governments were only one of the many 
entitled to be heard on the enactment of laws, they occupied a 
special position in the constitutional set-up. They were entrust- 
ed with the primary responsibility of carrying on the adminis- 
tration of the Provinces, and, until the enactment of the 
Charter Act of 1833, exercised the power to legislate as well. 
If the new system of centralised legislation was to be a success, 
it was of the highest importance that the Government of 
India should maintain close and healthy relations with them. 
This was distinctly recognised by Section 66 of the Charter 
Act of 1833. It required the Local Governments to submit 
for consideration by the Government of India such projects 
of legislation as they regarded necessary, together with their 
reasons for proposing the same, and the Government of India 
was in turn required to take the projects into consideration 
and communicate to the Local Governments the decisions 
reached upon them. Indeed, in respect of this provision, the 
Court of Directors expressed the fear that “at some future 
period, under the form of offering projects of laws, the 
subordinate Presidencies should be left to legislate for them- 
selves, with as little aid from the wisdom of the Supreme 
Government as when the power of legislating was ostensibly 
in their own hands”. The Directors warned the Government 
of India that this provision in no way absolved it from the 
obligation of so considering every provision of the law “as to 
make it really their own, the off-spring of their own minds, 
after obtaining an adequate knowledge of the case”.^” The 
Government of India, in its reply, showed a clear appreciation 
of the new and delicate role it was called upon to play : “We 

Public X-etter from Court, lO December (T^Io. 44j 1834, para 33. Eric 
Stokes writes, ^*Prom the content and tenor of these instructions there is 
every reason to believe that James iVtill was attempting to strengthen the 
Benthamite' inspiration of the Charier Act after its attenuation by criticism 
in Parliament.** T'/ie English tJlilitartans and India (Oxford, 19591, P* 195. 
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will act upon the suggestions . . . never forgetting our own res- 
ponsibility, for the words and form as well as for the spirit 
and principle of all our Acts, bearing at the same time in 
mind that lav/s mainly relating to local peculiarities especially 
require the information possessed only by local observers, 
and, in regard to such laws, should the draft of one not be 
originally prepared at the Presidency to which it relates, it 
will always be specially submitted for the observations of the 
Government of that Presidency before it is finally passed.”^'® 

A study of the proceedings of the Council reveals a number 
of instances wherein the Government of India allowed the 
views of the Local Governments to prevail in respect of local 
matters, although it was not fully convinced by the arguments 
advanced. For instance. Act XOC of 1838 for the regulation 
and registration of coasting vessels in Bombay v/as passed in 
view of “the very decided opinion expressed by the Bombay 
Government”, although the Government of India w'as not 
convinced of the expediency of the pass system.”® Act VIII 
of 1840 concerning the signing of awards by the members of 
panchayats in Madras was passed owing to the pressure of the 
Local Government and the Sadr Court, although the Govern- 
ment of India was reluctant “to legislate separately on matters 
not involving "important and practical consequences, especially, 
as it was stated, if by appeal to the Privy Council or otherwise, 
there was a probability of the end being obtained v/ithout 
legislative interference”.*®® Act I of 1842 for better regulating 
the sale of opium and other intoxicating drugs within Calcutta 
was passed, although the Supreme Government was of the 
view that the measure could be deferred “until the arrival of 
the time for revising the system upon which the Abkarry 
revenue was managed”.*®* Again, a number of cases show 
how the persistence of the^ ILocal Governments overcame the 
opposition of the Government of India, even though the 
process involved considerable delay in their getting v/hat they 
wanted. This is revealed, for instance, by the papers relating 

**® Leg. Letter to Court, 31 August {No. 3} 1835, para IS. 

**» JLeg. Letter to Court, 19 November (No. 19 ) 1838, para 31. 

*=“ Leg. Letter to Court, 4 May (No. 131 1840, para 18. 
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to Act III of 1838 concerning the establishment of an Assistant 
Judge’s Court at Cochin, having jurisdiction over Anjengo 
and Changancheri,’®® Act VIII of 1838 for the levy of tolls 
on palanquins and laden bullocks passing through the Shore 
Ghat in the Bombay Presidency,^®* and Act XI of 1843 for 
regulating the service of the hereditary officers under the 
Government of Bombay.*®* Again, in the handling of every 
legislative project, the Government of India considered the 
question whether a proposal mooted in respect of one Local 
Government might not be made applicable to the others, 
and thus help in evolving a uniform system of laws. In doing 
so, however, it took good care that the views of the Govern- 
ments who objected to such extension were not lightly disposed 
of. For instance. Act I of 1839, which was passed to relieve 
Munsiffs in Bengal of the duty of selling property destrained 
for arrears of rent, was not extended to Madras, but a 
separate measure. Act VII of 1839, was enacted for the 
Province as desired by the Local Government.**® Act I of 
1842 for better regulating the sale of opium and other intoxi- 
cating drugs within Calcutta was not extended to the other 
Presidency towns as the Local Governments concerned did 
not want it.*®“ While passing Act XIV of 1851 consolidating 
the excise laws of the Straits Settlements, the Government 
of India refrained from introducing the Bengal system of 
licensing in view of the unanimity of local opinion against it.*®* 

Xhe Government of India did not Iznd it possible to accept 
the views and recommendations of the Local Governments 
in a number of cases. In all such cases, the Local Govern- 
ments were generally informed why their recommendations 
were not acceptable. Xo cite a couple of instances only, the 
Madras Government was told that its proposal to make sorcery 

’ 123 Leg. Letters to Court, 2 January (No. I) 1837, paras 47-9, 12 June 
<No. 8) 1837, paras 24-5, and 16 April (No. 7) 1838. 

323 Leg. Letter to Court, 4 June (No. 11^ 1838, paras 27-9; and Lee. 
E>ep. Pros., 14 August 1837, Nos. 6-8, and 18 December 1837, Nos. 4-6. 

*®3 Leg. Letter to Court, 4 November (No. 19> 1843, paras 9-12. 

322 Leg. Letter to Court, 20 May (No. 12J 1839, paras 88-94. 

32« Leg. Letter to Court, 1 July (No. 20) 1842, paras 5-6. 

3*3 Leg. Letter to Court, 31 March (No. 5) 1852, paras 4-13, 
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a penal offence could not be adopted, because sucb a measure 
would do more harm than good.»=® Another proposal from 
that Government was to penalise ornamenting of children. 
It was recommended because of the number of child murders 
reported, but it was rejected by the Government of India 
after making a detailed enquiry into the incidence of the crime 
and consulting the Law Commissioners.’®® The Government 
of India also found it difficult to entertain a proposal from 
Madras “for excluding from the jurisdiction of the Supreme 
Court all acts done by the Government as a Government and 
making such acts cognixable only by the superior authorities 
in England, and further to prohibit the Supreme Court from 
issuing any process in the interior having for its ulterior 
object the investigation of the official acts of public officers 
who are already amenable to the local tribunals”. The 
Supreme Government fully sympathised with the Xr>cal 
Government’s point of view. But, as the proposal affected the 
authority of a court of His Majesty, it had to proceed with 
the greatest caution. Moreover, in the particular case svhich 
had given rise to the proposal, it felt that the Supreme Court 
at Madras had not acted in any unreasonable spirit, while, 
on the other hand, the conduct of the Ixrcal Government had 
been lacking in wisdom.’^ Again, a measure proposed by 
the Government of Bombay for providing funds for the cons- 
truction and maintenance of irrigation works in that Presidency 
did not find favour, because the proposed tax would affect 
all persons whether they benefited from the works or not and 
it would be a heavy and unjustifiable burden on rent-free 
lands.’®® Lastly, while enacting Act XXVI of 1850, the 
Government of India felt unable to accept the suggestion of 
the Governments of Bombay and Madras that rate payers 
should be associated with municipal administration in the 
mofussil areas without any reference to their wishes.’®® 

u® Leg- Dep. Pros., 14 August 1837, 14os. 13-15 

Leg. Dep. Pros., 14 August 1837, ISIos. 29-31, and Leg. Letter to 
Court, 7 Eebruary Ctto, 4) 1838, para 49, 

Leg. Letter to Court, 20 March trto. 3) 1837, paras 54-60, Also I.eE. 
L>ep. Pros., 23 January 1837, IMos. 102-9. ’ 

Leg. Letter to Court, 22 December tNo. 21) 1852, paras 70-7. 

Leg. Letter to Court, 6 December tNo. 19) 1850, paras 49-60. 
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Apart from the recommendations of the Local Governments 
being not accepted in certain cases, there were occasional con- 
flicts on other matters. One of the frequent charges, parti- 
cularly against the Government of Bombay, was that there was 
gross delay in replying to correspondence and furnishing infor- 
mation asked for.^3® In one case, the Government of India 
held that the riots in Surat following the enhancement of the 
salt tax under Act XVI of 1844 would not have occurred if the 
Bombay Government had supplied all the information asked 
for in time and the town duties had been abolished at the same 
time as the enhanced duty was imposed. There were also 
complaints that draft measures received from the Local Govern- 
ments were indifferently drafted and sent with out proper explana- 
tions.^®^ Again, the Local Governments were at times warned 
against exceeding their powers. Strong objection was taken to 
the Bombay Government’s proclamation of 1836 expounding 
the true meaning of Act XVIt of 1835 concerning the new 
copper coinage. The Local Government was told that this was 
the province of the courts of law, and oven the Supreme 
Government did not have the power.’®® In 1850, the Bombay 
Government was censured for levying tolls on the traffic pas- 
sing through the Thall Ghat in anticipation of the enactment 
of the draft Bill on the subject, which was then under consi- 
deration by the Government of India. ’®^ To cite one other 
case, the Government of Madras protested to the Court of 
Directors against the enhancement of It.i price of salt in the 
province. The permission of the Direct', ts to reduce the tax 
to Re. 1 per garce was received directly, and the change was 
notified by the Local Government without reference to the 
Government of India. Objecting to this action, the latter 

133 Leg. Letters to Court, !<» April It'to. 1838^ paras 8~9, and 4 June 
(No. 11) 1838, paras 7-9. 

333 Leg. Letters to Court. 3 August <No. 15) 1844 and 21 September . 
CNo. 21) 1844, and Leg. Dep. Pros., 18 January 1845, No. 19. 

33' Leg. r>cp. Pros., 12 December 1851, Nos. 38-40, and 17 September 
1852, No. lO. 

333 Leg. Letter to Court, 4 June (No- 11) 1838, paras 42-4, and Leg. 
Letter from Court, 11 September (No. 14) 1839. 

33 ’ Leg. Letter to Court, 13 June (No. 8) 1851, paras 38-9, and 10 
December (No. 19) 1851, para 12. 
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pointed out that it was calculated “to weaken in the eyes of the 
people the respect which is due to the supreme authority in 
this country, and to detract in other instances from the force 
and validity of its legislative enactment”.’^ 

Instances can he multiplied to illustrate the occasions when 
the relations between the Government of India and the Local 
Governments were strained and also the occasions when the 
two evinced a spirit of cordiality and accommodation. On the 
whole, it w'ould not be incorrect to say that the relations v.'ere 
smooth so far as the legislative front was concerned, and there 
was no pronounced dissatisfaction with the system of centralised 
legislation. "W. Morrison, at the time of his retiring from the 
Governor General*s Council in 1839, observed, “It has been the 
study of the Council of India since I have been connected with 
it, to apply its legislation to the wants of the other Presidencies, 
so as to prevent their feeling the absence of a local legislature 
as much as possible, and the acts that have been passed bear 
testimony that their interests have not been neglected; for there 
are as many local Acts for Madras and Bombay, as there are 
for Bengal.” He added that the suggestions of the Local Govern- 
ments had been negatived “only on grounds of principle 
and under a strong necessity for so doing”. Again, J. P. 
"Willoughby, who was Secretary to the Government of Bombay 
for many years and retired in 1851 as a member of the Governor’s 
Council, was on the whole satisfied with the .working of the 
system of centralised legislation and favoured its continuance. 
According to him, consultations with the Local Governments 
were not “mere custom of courtesy”; they had often “induced 
the Government of India to modify proposed measures”. 
Bombay drafts were not altered to such an extent "“as to be a 
matter of complaint”, although he had known of occasional 
cases in which the Local Government had thought that altera- 
tions had been introduced at Calcutta, which, when the law 
came into effect, partially defeated the object for which the law 
was applied for.*““ There was some criticism of the system also. 

iza Leg. letter to Court, 21 September Chto. 20) 1844. 

>=• Minute dated II June 1839. Public Department, Original Consul- 
tation, 15 June 1839, No. I, para 6. 

m> Pari. Papers, H. L. No. 20 II of 1852-53, Q. 3076 & 3218-21. 
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Sir Erskine Perry, who retired as Chief Justice of the Bombay 
Supreme Court, said that local subjects were disposed of by the 
Supreme Government on very inadequate grounds, and, in his 
own time, if the Local Governments had the power to legislate, 
there would have been greater progress in the field of Jaw reform 
and education. However, in the example he cited, namely, the 
supersession of the Small Cause Court at Bombay against the 
wishes of the ‘‘Government, the Judges and the public”, it is 
to be noted that tlie decision was that of the authorities in Eng- 
land and not that of the Government of India-^^*^ Again, John 
Sullivan, who was a member of the Ivladras Council, was a 
strong critic of the centralised system, but all the examples 
cited by him refer to matters relating to expenditure.^^® From 
the evidence tendered during the Charter discussions of 1852-53 
against what was deemed to be excessive central control, it 
appears that the complaints had reference mostly to adminis- 
trative and financial matters and not to legislative matfers.^^® 

In conclusion, it may be observed that the main problem 
confronting the body set up for purposes of legislation by the 
Charter Act of 1833 was that of executive-legislative relation- 
ship. A solution was sought to be found in not viewing the 
changes which were introduced as in any way establishing a 
legislative body separate from the executive government; the 
Governor General’s Council was to be considered one and 
the same -for both executive and legislative purposes, the 
Fourth Member being treated, in practice, as a member of the 

Pari. Papers, LT. L. No. 20 of 1852-53, Q. 2764-73, and IT. C. No. 426 
of 1852-53. Q. 2602. Also, evidence of J. P. Willoughby, Pari. Papers, 
H. L. No. 20 ir of 1852-53, Q. 3270-1. 

Pari. Papers, H.C. No. 556 of 1852-53, Q. 4662-3 & 4700. 

X-ord Elphinstonc, who had been Governor of Madras, observed, **I 
drawn distinction between legisJalive acts and administrative acts;! thinlc 
that it may be proper to have one legislation for the whole of India and, 
that that legislation should proceed from the Central Government; but I 
thinlc the details of the administration had better be left to the subordinate 
Governments.’* Pari. Papers, jET. C. No. 533 of 1852, Q- 2104 &2I96. W. 
Morrison observed that the Local Governments considered the control 
over public works more galling than in the legislative field. Public 
I>epartrnent, Original Gonsulfation, 15 June 1839, No- I, para 8. See 
also Or. Bisheshwar Prasad, “The Origins of Provincial Autonomy (Allaha- 
bad, 1941), pp. 37-8. 
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Council for nearly all purposes- This solution was clearly 
not in consonance with the terms of the statute, and its imple- 
mentation gave rise to a number of difficulties. The power- 
of the Governor General to overrule his Council in legislative 
matters was another question that gave rise to doubts and 
difficulties. Subject to the stresses and strains imposed by 
these issues, the relations of the members of the Council among 
themselves were on the whole smooth. The procedural rules 
of the Council, simple and few as they were, worked fairly 
satisfactorily, and the consultative process was equally satis- 
factory and attained the limited objects the Government had 
in view. Relations with the Local Governments were cordial 
and there was no overt opposition to the system of centralised 
legislation. 

■B. Period of the Charter Act of 1853 

LeiiisJative Council vis-a-vis the Executive Governinent 

While the day-to-day working of the Governor General’s 
Council did not, on the whole, present any great difficulty in 
the held of legislation, it became increasingly clear that the 
Council as constituted in 1833 was much too small to meet 
the legislative needs of the great empire. A bigger body, 
the interests of the different Provinces, and with 
enough leisure to attend to legislative business, was a clear 
necessity. A new force, namely, public opinion, had also 
g^^thered strength, and was clamouring to be heard. As 
described in the last Chapter, the legislative machinery was 
overhauled by the Charter Act of 1853, and the first meeting 
of the reconstituted Council was held on 20 May 1854. The 
most important question that engaged the attention of this 
Council was, as in the case of the earlier body, executive- 
^gislative relationship. Thd appointment of the Fourth Mem- 
ber as a full-fledged member of the executive government in 
2854 did not put an end to the doubts and difficulties his 
original appointment had created. His place was now taken 
by SIX to eight members who were not entitled ‘‘to sit or vote 
in the said Council, except at meetings thereof for making 
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laws and regulations”, Under the new arrangements, the 
admission of these persons to participate in the deliberations 
of the executive government in any shape or form was wholly 
impracticable, and Bentinck’s view that the Governor General’s 
Council was one and the same for executive as well as legisla- 
tive purposes, whatever its legal validity, was no longer of 
any practical significance. There were now two distinct and 
separate bodies: the Executive Council and the Legislative 
Council,’’*® persons constituting the former being also members 
of the latter. The Charter Act of 1853 committed the same 
mistake as the earlier enactment: it failed to define the duties 
and powers, and regulate the mutual relations, of these two 
bodies. They were left to their own resources to find a work- 
able solution. 

There were two opposite trends of thought on the relations 
between the two Councils.’*® According to one of them, the 
true function of the Legislative Council was to make rules and 
regulations in the strict sense of the terms. It could claim 
no power, direct or indirect, over administrative and financial 
policies, including public expenditure, and it had no right to 
criticise or sit in judgment over the conduct of the executive. 
Its role under the constitutional system was only to fashion 
appropriate laws in the light of what the executive wanted. 
Acceptance of this view without qualification would have left 
real power, even in legislative matters, in the hands of the 
Executive Council and reduced the Legislative Council to a 
superior kind of legislative aid. 

According to the other view, the law had conferred on the 
Legislative Council the power of making laws and regulations, 
and this power was not limited or circumscribed in any manner. 
It had no direct control over the administration or the executive 

“• &. 17 Viet., c. 95, s. 22. 

On the suggestion of Lord Oalhousic, the term ^‘Legislative Council” 
was o/Hcially adopted to distinguish it front the Council of India meeting 
for executive purposes. Clause 1 of the Standing Orders and also Report 
of the Select Committee on the Standing Orders, Public Oep. Pros., 16 
June 1854, >Jo. 1- 

For the opposing views on the subject, see Proceedings of tlicLcgis- 
lative Council of India, 1854-55. pp. 141-5. Also, fbfd., 1859, p. 210, and 
JS60, p, J37<J, 
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government, but it bad every rigbt to scrutinise administrative 
and financial policies and suggest modifications in the course 
of discharging its legislative duties- It could pass any law it 
thought fit, not merely those which were wanted or approved 
by the executive. It could refuse to enact a general or taxation 
measure, if it was not satisfied about the soundness of the 
general administrative or financial policies of the Government. 
Further, by implication, it had all the powers proper and 
necessary for the discharge of its legislative duties- It could 
ash for information, call for production of papers, and examine 
witnesses, official and non-official. Indeed, as Ivlacaulay pointed 
out twenty years earlier, the Legislative Council, under this 
view of the law, could exercise in India, as Parliament exercised 
in England, a control over almost all the proceedings of the 
executive government. 

It is important to note that, at the very outset, there were basic 
differences as to the correct approach, between Lord Dalhousie and Sir 
Charles Wood. The latter wrote to Oalhousic on 23 I>ecembcr 1854, 
come now to an important matter, which is your letter as to the members 
of the Legislative Council; and I am afraid that you are inclined to place 
them in a position which 1 do not think and never intended that they 
should occupy, I never wished to raise up a groat independent body in 
India. I look to the Covernor General ... 1 Took upon all the Coun- 
cils, Secretaries, etc., as so many machines for lightening the labour of 
the Governor General, and for doing what I may call the mechanical 
of the Government. I have made him more absolute than he was 
in thc^ Executive Council, and I do not wish to make the Legislative 
Council, a body which does more than aid him in law-making. The 
Ebceculive Council is to aid him in administering, the Legislative Council 
in law-making. T admit of course that the latter must be more inde- 
pendent, but I do not wish to make it a body that is likely to take upon 
itself more weight or authority than is necessary for the purpose of 
ciaborating laws: I do not look upon it, as some young Indians do, as 
the ni^leus and beginning of a Constitutional Parliament in India-*’ 
Lord Daifiousie was neither in agreement nor in sympathy with this 
approach. The independence of the Legislative Council, he contended 
was not of his making, but of the statute. “The Governor Gencjar*. 
fie wrote, ‘‘cannot help himself. Except in the final veto after the passing 
of an Act, he has none of the overruling power over the ILegjsIative which 
the law gives him over the Supreme Council.” W. Lee- Warner, The TLife 
of thej^arqtiisornalhousie (London. 1904), Vol. 11. pp. 237-8.' Sec also 
Woods lettei to Sir Bartle Krerc. dated 18 Kebruary 1861. John 
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There was so little in common between these two views 
that a doctrinaire approach would have brought about a cons- 
titutional deadlock at the very outset. Fortunately, parti- 
cularly during the first five years, the normal functioning of 
the Legislative Council was characterised by a spirit of amity 
and understanding among its members. Questions were consi- 
dered on their merits, and members voted freely according 
to their best individual judgment. There was no “Treasury 
Bench” or opposition group. An analysis of the voting during 
the divisions of the Council shows that during these years the 
members of the executive government were more often on 
opposite sides than together. During the last two years, 
however, at the time when the relative powers of the legislative 
and Executive Councils were being actively debated upon, a 
strong tendency for the members of the Executive Council to 
stick together is noticeable, but this is not likely to have been 
the result of any fixed policy as their views and votes clashed 
on quite a few occasions.^*® Similarly, there is no evidence of 
partisanship among the additional members of the Council 
either the judges or the “representative” members. That the 
Council tvorked on the whole in a normal healthy way is seen 
from the fact that the Council passed no law which the 
executive government considered embarrassing or failed to pass 
a law which it considered very necessary. The conduct of the 
Council, as will be explained later, was the subject of sharp 
criticism in many quarters; but this had reference to the 
Council’s theoretical claims to power, and not so much to any 
unreasonable conduct on its part in respect of any particular 

TvtariJneau, TVie ami Corresjjcfndejjce c/" the Jit. Uorj. Sir Bartle Frere 

CLondon. 1 8951, Vol. I, p. 336. 

'The following are the particulars regarding the divisions : 

1S54-S5 J8S6 J857 18S8 JSS9 1860 1861 

Total No. of 

Divisions 17 31 4 IS 56 27 48 

No. of Divisions 
in which the 
members of the 
Executive Council 
appeared on 

opposite sides 9 17 2 13 30 4 6 
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lueasure. This is not to say, however, that Government spon- 
sored measures, were always accepted without any change of 
importance being maded^” That would have really meant an 
abdication of its duty by the Legislature. What was neces- 
sary was an adjustment of the various points of view expressed 
during its deliberations; and it can be said that this V. as achiev- 
ed except on rare occasions.'®® 

On the question of the powers and privileges of the Legis- 
lative Council, during the first five years, there was no appa- 
rent conflict of interest between the members of the Executive 
Council and the additional members. All the members of 
the Legislature seemed to be equally keen on upholding its 
dignity, its powers and privileges. The Standing Orders of the 
body, modelled on the practice of the mother of Parliaments, 
were the work of Lord Dalhousie and the whole Council. The 
well-known resolution of 8 December 1855 questioning the com- 
petence of the Court of Directors to issue binding directions as 
to what laws should be enacted, was passed by the Council with 
Lord Dalhousie present and none dissenting.’®' When the Gover- 
nor General’s Absence Act of 1855 was on the anvil, it was J. P. 


u" For instance, the Trades and Professions Bill did not have easy 
passage CProcccdings of the Legislative Council of India; 1859, p. MS cr 
seq., and 1860, p. 288 at scij.') and so also the Arms and Ammunitions Bill 
(jbtei., 1860, p. 287 at seq,). The Bombay Stamps Bill was severely criti- 
cised and withdrawn tjbld., pp. 330-43). 


The Governor General had occasion to refuse his assent to only 
two measures. See p. ISO below. As regards the Legislative Council not 
passing a law which the Executive wanted. Sir J. P. Grant wrote on 14 
October 1859. can say that in my experience, which includes a term of 
five years, from the first opening of the Council to the 1st of May last no 
case of the kind occurred or seemed the least likely to occur.” ^ Selection 
of Papers retatins to the Constitution and Functions of the Indian fepis- 
lative Councils fCalcutta, 1886), p- 30. See also W. Lee-Warner 77, e 
it/e of the Jtlarqnis of Halhattsie fLondon, 1904), Vol IT pp 239-44 
The period subsequent to this observation of Grant was very disturbed' 
rmd there were frequent exhibitions of bad temper. But, on the whole,' 
the Government got what it wanted. In the various minutes recorded by 
i”? other members of his Executive Council during 1859 - 

fhA T obstructionist attitude on the part of 

Legisiative Council m this respect. Ibid,-^ pp. 30-59. 

U” proceedings of the Legislative Council of India, 1854-55, p. 839. 
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Orant, a member of the Executive Council, who insisted that the 
Legislature was not an assembly of the Oovernor Oeneral in 
Council and was “loath to adopt** any words which might mean 
an acceptance of this construction of the statute,'®® In this con- 
nection, the debate on “the Bill for taking of Evidence by the 
Legislative Council**, sponsored by P. W. Le Geyt, the “repre- 
sentative” Member for Bombay, is also of great interest. The 
measure, if adopted, would have empowered any member or 
any Select Committee of the Council ‘"‘to obtain the opinions 
of people affected by a particular law, to issue summonses 
and to compel the attendance of witnesses and the production 
of documents*’.'®® Sir Barnes Peacock, the Fourth Member, 
criticised the measure, pointing out inter alia the possibility of 
great conflicts arising between the Legislature on the one side 
and the administration and its officials on the other- On this 
occasion, it was again J. P. Grant who came out with a 
spirited defence of the Legislature. He urged that it was as 
responsible a body as the Executive Council, and it was wrong 
to assume that the powers proposed to be conferred on it by 
the Bill would be pushed to an absurd extent.'®' To cite yet 
another instance, in 1858, and again in 1859, the question was 
raised whether the Legislative Council had the power to 
correspond directly with the Local Governments, or it was 
necessary for communications to pass through the Govern- 
ment of India, On the former occasion, the three members 
of the Executive Council present, including Sir Barnes Peacock, 
held that the Legislative Council had the power.'®® On the 
latter occasion. Sir Barnes Peacock, going back on his earher 
opinion, observed that “there were doubts entertained in high 
quarters as to the power of the Legislative Council to address 
the Local Governments directly,” and expressed the fear that 
if the subject was litigated upon “it would be decided that 

p- 144. 

^03 1856, p. 534. 

/6ic/., pp. 581-93. 

Ibici.^ 185S, pp. 747-52. Ricketts observed on this occasion, “It was 
objectionable to apply to the executive government, for by so doing the 
Council would acknowledge that they had not themselves the power to 
call fpr information,*’ 
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this Council had not the power to call for information”. But 
his fear was not shared hy the other members, including 
J. P. Grant and H. Ricketts of the Executive Council,^"® On 
both the occasions, the power of addressing the Local Govern- 
ments directly was exercised with the concurrence of most of 
the members of the Executive Council present. While the 
Executive Councillors thus took a leading part in upholding 
the rights and privileges of the Z.egislative Council, the latter 
body too, on its part, refrained from doing anything which 
gave the former cause for complaint. 

The position, however, changed by the middle of 1859, directly 
arising out of the financial troubles of the post-Tvlutiny period. 
The financial system of the country required thorough overhaul- 
ing,’®^ and the British Government considered it necessary to 
depute James Wilson, “a gentleman who has had great experience 
in the business of the Departments of Finance and Trade in this 
country”,’®® to set the house in order. In this situation, it is 
not surprising that many members of the Legislative Council 
were highly critical of the Government’s policy, and the dangers 
inherent in the undefined executive-legislative relationship came 
to the surface. The lead in attacking the Government was 
taken by Sir Barnes Peacock, who had resigned the office of the 
Fourth Member and was now Chief Justice and Vice-President 
of the Council, and Sir C.R.Jvt. Jackson, Puisne Judge. The 
members representing the Local Governments were divided in 
their loyalties. In its tone and approach, the Council often 
presented the appearance of having a “Treasury Bench” and a 
formal opposition. The conduct of the judges and the other 
members who joined them was severely criticised by Lord 
Canning, the members of his Executive Council and the autho- 
rities in England, and the Indian Councils Act of 1861 came 
to be popularly regarded as “an Act to abolish Sir Barnes 

’ ’ Proceedings of the Cegislaltve Council of India, 1859, pp. 208-10. 

Por the sorry state of the Indian finances at the time as expounded 
by a member of the Government, see John Martineau, TAe JLiXe and 
Correspondence of Sir Bartle Frere fLondon, 1895), Vol. I, pp. 298-302. 

«« Despatch from the Secretary of State for India in the Financial 
Department, 30 September (No. 9S) 1859. 
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Peacock”.’®® But an examination of the .various incidents 
shows that the members of the Executive Council were perhaps 
more to blame than the others for the unhappy situation that 
developed. 

Trouble started with the introduction of the Trades and Pro- 
fessions Bill by jFT. B. Harrington, who was a member of the 
Executive Council at this time. Speaking on the Bill, Sir Charles 
Jackson complained against the policy of asking the Legisla- 
tive Council to pass taxation measures piecemeal, and made' an 
issue of the members not being supplied with adequate infor- 
mation to enable them “to discharge their duties in an hon&st 
and efficient manner.” He observed, “The Council were in fact 
legislating completely in the dark. Government ought to give 
them a full statement of their whole financial scheme, showing 
the amounts which had been raised under the new taxations, 
what the permanent deficiency was likely to be, and what mea- 
sures Government intended to introduce to meet such defi- 
ciency.*’ The statement supplied to them *^displayed a perfect 
horror of details and a singular indulgence in round numbers’*.^®® 
Viewing this strongly worded request for information to be an 
attempt to gain control over the whole financial policy of the 
Government through threat of stopping supplieSy Harrington 
came out with a highly provocative speech. Holding the demand 
to be ultra vireSy he said, “Whatever Honourable Members might 
consider to be their duty to the public, when financial measures 
were proposed for their consideration, he could have no hesita- 
tion in telling them that it was the Governor General of India 
in Council in his executive capacity, and not the Governor 
General of India in his legislative capacity, who was responsible 
for the good government of India; who was answerable for the 
right administration of the public finances; and that this res- 
ponsibility could neither be arrogated by this Legislature to 
itself, nor could this Council relieve the Go-vernor General of 
India in Council in his executive capacity from Now 

/ 

■ Sir George Campbell, Ad’emairs of m\\ Indian Career CLondon, 1893^, 
Vol. IT, p. 99. 

2.60 Proceedings of tlie Legislative Coun*ciI of India, 1859, pp- ^33-4. 

Jbid.y p. C72. Also, pp. G70-SZ. The Government’s view of the 
correct constitutional role of the Legislative Council in the matter was 
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that the qxiestion of the powers of the Legislature vfs-a-vfs the 
Executive was openly and squarely raised, the judges were not 
slow to take up the challenge. They asserted the right of the 
Council to demand full information in respect of every measure 
that came before it for consideration. They held that it was 
not there merely to register the will of the executive, that it had 
every right to accept or reject Cjovcrnment proposals in so far 
as they best served public interest or otherwise.^^- 

best expressed by H. Forbes, Member for Madras : “It appeared to him 
that they might well accept the statement of the deficit made by the 
Oovernment as a fact, and legislate upon it, without insisting upon 
knowing how that deficit had arisen, since that was a matter which could 
have no practical bearing on their deliberations, even if the information 
were supplied. Ee looked on the matter as he looked upon the Act for 
which the Governor General, from time to time, came down to this 
Council to enable him to proceed to the Provinces, and to act v/ithout 
his Council, He did not, on such occasions, demand to knov/ what were 
the political reasons which induced the Governor General to quit Calcutta. 
Ho accepted as a fact that reasons did exist, and he was prepared to 
legislate accordingly.** Ibid,, p, €95. A. Sconce, Member for Hcngal, 
was not disposed to question the constitutional position as set out by 
Harrington, but he felt that the latter was expecting too much from the 
members if he wanted them to discuss and vole upon the measure without 
their heing furnished *»with the amplest information.** Ibid,, p. 687. 

Sir William Jackson said that the responsibility for raising “such a 
discussion in that Chamber’* was not his but that of Harrington, who 
represented the Government. He had only asked for adequate infor- 
mation and was indeed not disposed to question policies upheld by the 
Government on political grounds, But he could not put up with the 
attempt to stifle all criticism in the way it was done, which if it succeeded 
'•would indeed render the existence of that Council a mere farce.’* Ibid., 
pp. 6S5-<S. Sir Barnes Peacock made a frontal attack, which was not 
uncalled for in the light of Harrington’s speech. He rejected the doctrine 
that the Government’s taxation measures should be adopted without 
question. He querried, “Was it to be supposed that this Council was 
bound to pass every crude Act that Government might think fit to bring 
before it, and an Act which the Mover himself had admitted was founded 
on no principle 7 Were they to act independently in the exercise of the 
important functions vested in them, or were they to become mere registrars 
of the decrees of Government? Were they not to be allowed to express 
an opinion or to make any enquiry or suggestion on a matter which came 
before them, without being told that they were arrogating to themselves 
a power which did not belong to them ?*’ In conclusion, “He, for one, 
must say that, so long as he had the honour of a seat in the Council, he 
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the coming of James "Wilson the situation eased consi- 
derably. His budget speech and the frank: and open manner 
in which he presented the difficulties of the Government had 
the effect of cooling tempers and assuaging ruffled feelings.^®^ 
The highly controversial Income Tax Act, whatever the other 
storms it had to weather, had a fairly smooth passage through 
the Council. After the death of Wilson on II August 1860, 
another serious clash developed over the grant of £34,000 a 
year to the descendants of Xipu Sultan by the Secretary of 
State for India. The decision had been taken without consult- 
ing the Government of India, and the information somehow 
leaked out before the Government was prepared to make the 
matter public. Coming at a time when there was a serious 
deficit and all-out efforts were being made to meet it, the 
news created quite a commotion. Sir Barnes Peacock moved a 

should claim the right to exercise within those walls a free and indepen- 
dent judgment, and to abstain from giving any vote except after mature 
deliberation and according to the dictates of his own conscience.” Ibid.^ 
pp. 704-5. 

Referring to the attitude of Wilson, Sir Oharlcs Jackson observed, 
•‘He [WilsonJ was a statesman accustomed to deal with men, and knew 
how to earn their confidence, and he promised the Council full publicity, 
and gave us all he promised,’* Proceedings of the Legislative Council of 
India. 1860, p. 1365. Also, see ibid,, pp. 1347, 1350 & 1367-9. Wilson’s 
success in the matter is also seen from the following extract of a letter 
from Sir Bartle Frcre to Sir George Clerk, former Governor of Bombay, 
dated 9 TVIay 1860 ; “'Everybody has lost confidence in Government and 
in every one else, and Mr. Wilson's plain statement of his difficulties, and 
the plan he proposed for getting out of them, were the first gleam of 
light that the non-official public had seen for many a day. There was a 
visible return of confidence; and all was going on well, till Sir C. 
Trevelyan’s Minute appeared, and this gave to those who disliked the new 
taxes — always, of course, a numerous body — just *he sort of encourage- 
ment they wanted.” — ^John Martineau, The Life and Correspondence of 
the Rt* Hon, Sir Bartle Frere <London, 1895), Vol. I, p. 308. 

Sec in particular the speeches of W^ilson and Peacock. Proceedings 
of the Legislative Council of India, 1860, pp, 901-4. On this occasion. 
Sir Afordaunt Wells, Puisne Judge, observed, “At the same time, he did 
not shrink from stating that having confidence in the Executive Govern- 
ment of India, he should not, under any circumstances feel justiSed in 
offering a substantial opposition to the principle of the financial measure 
submitted to this Council by the Executive Government.” Ibid., p. 641. 
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resolution asking for information and papers on the subject, 
and he was supported by Sir Charles Jackson and two of the 
"representative” members, C. J. Erskine from Bombay and 
A. Sconce from Bengal. The motion was opposed by H. B. E. 
Frere and C. Beadon, members of the Executive Council, and 
they had the support of H- B. Bfarrington from the North- 
West Provinces and El. Forbes from Madras. They took the 
stand that, even if the allegation was true, the action was that 
of the Secretary of State for India over whom the authorities 
in India had no control; that the subject matter of the motion 
had no relation to any legislative project before the Council; 
that it was essentially a matter which came within the sphere 
of the Executive Council; and that the motion, if carried, 
would be in effect a vote of no-confidence in the executive, 
which was beyond the powers of the Council to adopt. Those 
who favoured the motion argued that the subject was closely 
connected with the taxation Bills even then pending before the 
Legislative Council. Although they had no power to control 
the action of the Secretary of State for India, they had every 
right, and it was their duty, to draw the attention of Parlia- 
ment and the public to the allegedly questionable proceedings. 
The motion was carried by the casting vote of Sir Barnes 
Peacock who was presiding.^®® 

The debate was a needless exhibition of deep-seated differ- 
ences within the Government circles — "the spectacle of another 
Indian Mutiny more unaccountable than any that had preceded 
it,” as Sir Bartle Frere characterised it.^®® While the judges 

Ibid,, I860, pp, 1343-1400, Rcferrine to this incident, Hon. S. Laing, 
who became a member of the Executive Council a few months later, 
observed in his minute dated 28 January 1861, “Upon this issue the 
Government has been beaten in their own Legislative Council by a 
majority headed by their own Chief Justice, and, as far as I can judge, 
supported by the unanimous opinion of all classes, European as well as 
native, official as well as non-official, in all the Presidencies and through- 
out the length and breadth of India.” He also commended the 
conciliatory spirit shown by the Government later on. A Selection oj- 
Papers relating to the Constitution and Functions of the Indian Legislative 
Councils fCalculta, 1886), p. 57. See also 77je Calcutta Keview Vol. 
JGCXVI. January-June 1861, pp. 166-7. 

Proceedings of the Legislative Council of India, 1860, p. 1361, 


3 «« 



144 


CENTRA LISEO LEClSLATION 


might perhaps have shown greater patience in handling the 
situation, the responsibility for precipitating the incident 
appears to be more that of the members of the Executive 
Council. The information sought, as admitted by Beadon, 
was within the knowledge of everybody and was Bazar gossip; 
it was not being supplied officially on principle. Prior to 
the motion being introduced, the Oovernment had been appro- 
ached informally, and it had taken the stand that “neither 
this Council nor any of its members ought to ask for such 
information, as they had no power to interfere in the matter. 
During the course of the debate, when it was pleaded that 
since the proceedings of the Council were held in public, it was 
difficult for the Government to place secret and confidential 
information before it. Sir Barnes Peacock pointed out that it 
was open to the Government members to move for a secret 
session,^®" and offered to withdraw his motion if he was 
supplied with a copy of the papers asked for, which he would 
treat as confidential,^^® A.fter all this bitter fight, when the 
Government was faced with the resolution of the Council, it 
did not refuse to supply the information. Some of the accounts 
asked for were supplied. As regards that portion of the 
resolution which related to the correspondence with the 
Secretary of State for India, it was pleaded that the discussion 
was still proceeding, and as such it was not in public interest 
to release the correspondence, and that the request of the 
Council would be communicated to the Secretary of State. As 
an anti-climax to the incident, on receipt of this message from 
the Government, Sir Charles Jackson thanked the Government 
for conceding “all the information which it was able to givc.”^^^ 
Could not the incident have been avoided if the Government 
had shown greater tact and spirit of accommodation?^^^ 

p. 1377- /^iW, p. 1344. 

16 » /3/W., p. 1393. I’o p. 1378. 

Jbtd.y p. 402, Also the rcmarlcs of Sir Sames Peacock during the 
debate' on the prison at the Nilgiris. Ibid,, 1861, pp. 154-5. 

IT'S iSord Canning was at that time in the Upper Provinces and Sir 
Bartle Ererc was the acting President or the Council. The action of 
Erere, however, was endorsed both by Lord Canning and Sir Charles 
Wood. John ivlartineau, 'Vite L,ije and Correspondence of the Rt. Hon. 
Sir Bartle Hrere (London, 1895>, Vol, I, p. 333-4. 
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The episode strengthened the determination of the authori- 
ties in England to curtail the authority of the Legislative 
Council of India by an amendment of the statute. 'While 
the matter was being matured in England, in March 1861, 
there was another clash over supply of information about 
progress in the construction of a prison for Europeans at the 
Nilgiris. At the time Act XXI'V of 1855 substituting penal 
servitude for transportation was passed, the Government had 
undertaken to provide adequate prison facilities for European 
convicts. Sir Charles Jackson, Puisne Judge, alleged that 
when he visited the Nilgiris he found that no satisfactory 
progress had been made in the construction of the prison. 
He demanded information on the subject, since he wanted the 
Council to consider what remedial legislation should be under- 
taken. A similar request on the same subject had, indeed, 
been conceded in 1859.U3 On the present occasion, however, 
the Government resisted the demand on the ground that the 
question had no relation to any legislative measure then' 
pending before the Council and it was entirely a matter for 
the executive government at that stage. It also urged that 
since the authorities in England were seized of the constitu- 
tional issue involved in the case, it was desirable in public 
interest to avoid a controversy on the subject in India. They 
even offered to supply the information informally to any 
member who wanted it in his personal capacity.”* 3nt, this 


l*rocecdiijes of the Legislative Council of India, 1859, pp. 286-S- 
The Government’s policy concerning supply of information to the 
Coimcii was at this time very conservative. In recommending a change in 
policy, SirHarfie Erere observed under the scheme he put forward, “They 
fthe Legislative Council} would form the ordinary medium of communi- 
cation between the Executive Government and the public, and for this 
purpose all papers relating to the revenue, the police, the judicial ad 
tninistration, education, municipal questions, public works and generally 
all matters except diplomatic arrangements with foreign states, and such 
^ reiate to the army and finance, should, as a rule, be laid before the 
Leg^Iativo Council, and made accessible to the public, as the Council 
might order. The reseivatfou by the Executive Government of any papers 
^ should be made the exception, not the rulc^as at 

rl^v oV// r relating to the Constitution and Fnnc- 

tions ojtfie Indian Legislative Councils CCalcutta, 1886), p. 47. 
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time, the opposition was in no mood for compromise: the 
Council as such was entitled to have the information and it 
would have it. The motion was pressed to a division and 
was passed, only the three members of the Executive Council 
present voting against it- The Grovernment did not reject 
the demand, but supplied the information promptly at the 
next meeting of the Council.*^® Again, would not the Govern- 
ment have done well to avoid the incident by a timely and 
graceful, although temporary, concession? 

To sum up the relations between the Executive Council and 
the Legislature during the period, there was an obvious lacuna 
in the statute- Right from the start, beginning with Lord 
Dalhousie and Sir Charles "Wood, there were differences as 
to the real meaning of the statute. But the system that had 
been set up could worlc with reasonable men under normal 
circumstances. Indeed, it did work in a fairly satisfactory 
manner under Dalhousie, though not to the satisfaction of 
Wood. Even the great crisis of the Mutiny was met without 
any cracks appearing on the legislative front.^’® When the 
situation eased a bit and men were free to talk, and when 
there were so many unpopular measures on the legislative 
anvil, the Government could hardly expect to escape criticism- 
But the Legislative Council was not composed of tub-thumping 
orators. Its members had no electorate to please or humour. 
It had as its members administrators of the higliGst eminence 

ITS Proceedings of the Legislative Council of India, 1861, pp. 143-69. 

Lord Dalfaousie’s satisfaction with the working of the Council is 
clearly reflected in J. G- A. Baird, J*rivate Letters of" the hLarquess of 
Dalhousie (1911), pp. 311 & 348. It is significant that, prior to the M^ysore 
Grant debate, Loid Canning recommended the inclusion of the Chief 
Justice as a member of the Legislative Council in his reform proposals. 
In his later recommendations, however, he wanted the omission of the 
judges altogether. Lord Canning’s letters to the Secretary of State for 
Jndia, dated 9 December 1859 and 15 January 1861, Selection of fapers 
relating to the Gonstitution and Functions of the Indian Legislative Councils 
(Calcutta, 1886), pp. 37 & 40. Again, although Sir Charles Wood was 
critical of Dalhousic’s policy, in writing to Sir Bartle Frere on 18 February 
1861, he admitted that as long as Dalhousie was in India, he “generally 
presided, and kept things straight.” John Alartineau, Life and Corres- 
pondence of Sir Bartle Frere (London, 1895), Vbl. J, p. 336. 
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in the service of the Company or His Majesty. Their speeches 
in the Council were not more intemperate than the minutes 
recorded by the members of the Council prior to 1853. If the 
Government felt on any occasion that open debate was prejudi- 
cial to public interest, it could have invoked the provision for 
holding secret sessions. In none of the incidents discussed 
above there was any overwhelming necessity to raise constitu- 
tional issues. In'going through the debates of the Council and 
other papers, one gets the feeling that it was less a clash of 
principles than of personalities. While the judges might have 
given a lead in the matter of tact and discretion, it must be 
said that Lord Canning’s leadership on the legislative front was 
wholly lacking in imagination. 

Personnel Matters relating to the embers of the Council 

The Charter Act of 1853 had not laid down the tenure of the 
additional members or the salary they were to be paid. The 
Court of Directors instructed that the Legislative Councillors 
appointed by the Provincial Governments should hold their 
ofiBce for a term of five years just like the Executive Councillors, 
and they should be deemed to have vacated office if they were 
absent for longer than six months. They were to be paid 
Rs. 50,000 per annum, the highest rate of salary permitted to 
any person holding a rank below that of a member of the Exe- 
cutive Council. As regards the two posts to be filled by the 
Governor General, the Court of Directors observed that the 
Council was sufficiently numerous without these additional mem- 
bers. These posts were to be filled only when inconvenience 
was experienced by the temporary absence of one or more of 
its ordinary members or, when, in respect of any particular 
measure, it was considered desirable to secure the assistance of 
a person who had special knowledge or local experience of the 
subject under consideration.^” Appointments to these posts 
were, however, not made at any time. As regards the office of 
the Vice-President of the Council, it was a position of great 

Public Letter to Court, 17 October tNo. 87) 1854, and Leg. Letters 
from Court, 26 July (No. 20) 1854 and 21 February (No. 3) 1855. 
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importance, because the Vice-President generally presided over 
the deliberations of the Council- The first to hold the office 
was Sir Lawrence Peel, Chief Justice of the Supreme Court at 
Calcutta. He was succeeded by J. A.. IDorin, the senior-most 
Executive Councillor, at the close of 1855. On his retirement, 
I>orin was followed by the Chief Justices Sir J. Colville and 
Sir Barnes Peacock in 1858 and 1859 respectively. 

Representative^^ Members and the Local Governments 

The members of the Legislative Council, it has been stated 
earlier, represented in general no class or interest, and they were 
free to act according to their best individual judgment in the 
common service of the Company and Her Isd^ajesty. The posi- 
tion of the members appointed by the Local Governments was, 
however, involved in doubt. The Act of 1853 did not enjoin 
that they should act under the orders of their respective Govern- 
ments. The Standing Orders of the Council also clearly point- 
ed towards their being not considered as delegates. The obli- 
gation to Sponsor projects of laws submitted by the Local 
Governments, or to make such other motions as might be 
considered necessary, was laid on the nominees of the respective 
Governments only in case no other member of the Council came 
forward to do so. The Select Committee on Standing Orders, 
however, expressed the view that it would be convenient all- 
round if the Local Governments utilised the services of their 
‘‘representative” members to sponsor measures required by 
them.^’® These members generally “confined themselves to the 
introduction of measures connected with the administration of 
their respective Governments’^, although in various instances 
they undertook to sponsor measures unconnected with them.^’’® 
Their relations with their Governments were close and intimate. 
In their communications to the latter, they gave expression to 
their views freeljf, both on the contents of the measures under 
consideration and on the reception they were likely to have in 

See p. 153 below. 

Message from the Legislative Council on the practical working of 
the Standing Rules and Orders, para lO, Pub. IDep. Pros., 21 October 
1859, No. 32. 
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the Coxincjl.i®° While introducing measures it was usual for 
them to place on the tahle of the Council the correspondence 
with their Governments, and this ensured that the Council was 
fully acquainted with their inews and sentiments. Under nor- 
mal circumstances, each of the Local Governments had an eRec- 
tive spohesman of its views in the Council.^®'^ The “represen- 
tative” members were, however, under no obligation to support 
the views of their Governments; they were free to speah and 
vote according to the dictates of their conscience.!®* ’While this 
was the correct constitutional position, there was bound to be 
dissatisfaction when a Local Government witnessed its member 
opposing its proposals, and there was none tmder an obligation 
to defend and press home its views during the debates of the 
Council. Xhere was, however, only one prominent instance 
when this dissatisfaction came to the surface. It was in connec- 
tion with James Wilson’s Income Tax Bill and Licensing of 
Arts, Trades and Professions Bill to which the hladras Govern- 
ment was vehemently opposed. Referring to the latter’s direc- 
tive to its member, H. Forbes, to conununicate its wews to the 
Council and to “advocate and illustrate them” to the utmost 


See, for instance. Papers of Acts 30CV of 1855, n of 1856 and XU 
of 1859. 

J. P. Grant's minute, dated 14 October 1859, para 7, M Selection 
Papers relating to the Constitution and Functions a/' the ILenisIatil’e 
Councils CCalcutla, 1886), p. 31. 

I.I Explaining his position in respect of the Arms and Ammunition Bill, 
Harrington, Member for the EJorth-Westem Provinces, observed "He 
did not understand he was in that Council to represent the indbidual 
vmivs of the Lieutenant Governor of the North-Westem Provinces or to 
advocate those views when they were opposed to his own. NTo doubt he 
mceiyed his appointment from the Government of the brorth-WesIem 
Provinces ^t from the time that appointment was made, he became a 
nwmber of the Council of the Governor General of India for the purpose 
of making laws, not for the Horth-Westem Provinces alone, but for all 
India; and his duty was to consider the interest of ail India, not particu- 

ionsid^md^m h Vttsetec which he represented must be 

considered to have specia! claims upon him, which he hoped he should 

?^uneU or aefcnowledse." Proceedings of .he LeeiskiEve 

She?em D EHioU Papers of Act XJCV'of 1855 

oo, ” P- "h.le conveying the views of his Government did 

not shrink from mamtaimns his own standpoint in the Council 
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of his power,^®3 Sir Charles Wood observed in Parliament, 
“The Madras Member of the legislative Council is not a mere 
delegate, and, of course, is free to exercise his own discretion, 
as to the course which he thinlcs best calculated to promote the 
interests of India. 

The Governor General’s Relations with 
the Legislative Council 

In our study of the relations of the members of the Council 
inter se, we come lastly to the role of the Governor General. 
Lord Dalhousie took keen interest in the work of the Legis- 
lative Council and attended almost every one of its meetings 
except when he was on tour. His successor Lord Canning, 
however, during the six years of his tenure, attended only a 
couple of meetings in the beginning, and two meetings in 
March 1859 in connection with the Customs Duties Bill. He 
appears to have occupied a position above and remote from 
the Council, and the relations between the two assumed a 
formal character. 

As regards his special powers in legislative matters, it should 
be noted that the Governor General had no right of absolute 
interference in the work of the Council. His authority was 
strictly confined to an expression of assent or dissent to laws 
duly passed by the Council. The power to dissent was intended 
to be exercised only on exceptional occasions, and it was 
invoked only twice during the period. The first time, it was 
in connection with the Bill to make better provision for the 
order and good government of the suburbs of Calcutta and 
Howrah. While withholding his assent. Lord Canning pointed 

183 Letter addressed to H. Porbes, dated 2<5 Tvlarch I860, Pari. Papers, 
H. C. No. 339 of 1860, p. 129. Sir Bartlc Prere, who was a member of the 
Governor General’s Executive Council at the time, felt that the Govern- 
ment of India should have taken the Local Governments more into their 
confidence on the Income Tax Bill as well as in other matters. John 
Idartineau, L//e antf Correspondence oT Sir Sortie Frere (London, 1895), 
Vol. I, p. 311. 

Hansard (fll Series), Voi. CLVIH. I860, pp. 1141-2. 
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out that a material amendment aflecting the religious practices 
of the Hindu community had been made during the third 
reading. He felt that the Bill' should have been republished 
for general information as required under the Standing Orders 
and an opportunity given to the public to express their senti- 
ments before it was finally passed. The measure was re- 
introduced and, after it passed through the usual stages, enacted 
as A.ct XXI of 1857 with some minor changes in the provision 
to which objection had been taken.’®® The Court of Hirectors 
approved the action of the Governor General with the remark 
that the Council should be ‘'most wary how they interfere in 
things concerning the religion and customs of the natives”,’®® 
The Flogging Bill of 1861 was the next measure to which 
Lord Canning declined to give his assent. Since the days of 
Bentinck corporal punishment had been a highly controversial 
subject. In justification of his action. Canning observed, “He 
had no doubt on the point of principle, but there were serious 
defects in the details of the measure. The definition as to age 
was very vague and not sufficient as a guide to the courts. 
There appeared to he too much detail, and that not of a very 
judicious character, as to the mode of inflicting the punishment. 
Security was wanting for a safe and judicious medical super- 
vision, and there was an absence of a provision, so desirable 
in all such cases, for the exercise, at any rale to some extent 
of the discretion of the Local Government.”’®’ It appears, 
in this case, the occasion to dissent from the BUI might not 
have arisen if Canning had been more closely associated with 
the work of the Council. 

’«= Lord Canning's letter to Currie, dated 12 March 1857, Papers of 
Act xxr of 1857. Also, Proceedings of the Legislative Council of India 
1857, pp. 167-8. 

Leg. Letter from Court, 29 July CNo. 3) 1857. 

These remarks were made in 1862 by Lord Canning while address- 
ing the reconstituted Council on the Whipping Bill. His reasons for 
dissent were not stated earlier, because the Legislative Council constituted 
under the Charter Act of 1853 had been dissolved. Proceedings of the 
Council of the Governor General of India assembled for the purpose of 
mafcing Laws and Regulations, 1862, p. 25„ 
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Revised Legislative Rracedttre 

We Iiave so far considered the role of the different sections of 
the Legislative Council and their inter-relationship. We shall 
now pass on to study the changes in legislative procedure and 
the manner of its working. To assist the Council in its early 
deliberations. Lord Dalhousie prepared a minute indicating the 
main principles upon which its Standing Orders were to he 
based.^®® A committee of the Council, which included Sir 
Barnes Peacock, Fourth Member, and Sir Lawrence Peel, Chief 
Justice, drew up the orders incorporating most of His Lord- 
ship’s suggestions,’®® and these were adopted by the Council.’®® 
The basic objectives that Macaulay had in view in 1835 conti- 
nued to hold good: adequate safeguards to ensure due delibera- 
tion; the mirtority in the Council, however small, to be ensured 
a fair hearing; the public to be given reasonable opportunities 
to communicate their views and sentiments; and the Govern- 
ment to have reserve powers to ensure speedy legislation in an 
emergency. To these was now added a new principle, that the 
proceedings of the Council should be generally open to the 
public and the press.’®’ While the objectives in framing the 
Standing Orders were the same as before except for this addition, 
the few simple rules that guided the proceedings of the old 
Council were considered totally inadequate to meet the needs 
of the new Council. IVlore detailed rules U'ere no doubt neces- 
sary, but those adopted were unnecessarily rigid and elaborate. 

As regards introduction of Bills, whether the initiative came 
from the public by way of petitions or from the Local Govern- 
ments and the Government of India, they had to be sponsored 
by one or the other of the members. There was no difficulty 

188 Proceedings of the Legislative Council of India, 1854-55, pp. 1-10. 

180 Ibid., pp. l-IO. 

ISO Report of the Select Committee on the Standing Orders, lO June 1854, 
Public IDep. Pros., 16 June 1854, No. 1. Standing Orders adopted on 19 
August 1854, Proceedings of the Legislative Council of India, 1854-55, 
pp. 10-33. 

101 The decision on this point was taken only in April 1855, but it 
appears that the Council had this point cleariy in view in drafting the 
first set of the Standing Orders. 
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about measures required fay the Central Government, faecause 
the members of the Executive Government were memfaers of 
the Ixsgislature as well. Xhe Local Governments too had 
their ‘'representative” members. But it was considered impro- 
per to direct the Local Governments to transmit their projects 
of laws to the latter for being sponsored, although this mode 
of procedure was regarded “most convenient to the Local 
Government and to the Legislative Council, and lalso most con- 
ducive to the despatch of business” Since the Council was 
under a statutory obligation to take into consideration every 
draft measure submitted to it by a Xx>cal Government,io3 it was 
provided that the Cleric of the Council should report its receipt. 
If no member made any motion upon the subject within four 
weeks, it was incumbent upon the “representative” member of 
the Government concerned to sponsor it or make such other 
motion as he thought fit.”^ As regards measures relating to 
the public finances, the constitution of the army or the navy, 
and the dealings of the British Government with Foreign States, 
Lord Dalhousie recommended that they should be entertained 
from outside only when transmitted to it by the Executive 
Council.tos The committee of the Council that framed the 
Standing Orders was in entire agreement with this view. It was 
of the opinion that, if any project was received directly from 
the Local Governments, it should, as a general rule, be sub- 
rnitted in the first instance for the consideration of the Execu- 
tive Council. It was, however, not prepared to lay down a rule 
tt> this effect, since that would have been at variance with Sec- 
tion 66 of the Charter Act of 1833. It felt, that an executive 
directive from the Government of India addressed to the Local 
Governments would serve the purpose equally well.i®“ 

As regards the stages through which a Bill had to pass 
before it was duly adopted by the Council, the Standing Orders 
made provision for three readings, examination and report by 


l«sa Select Committee on the Standing Orders. lO June 

1854, Pub. Dep. Pros., 16 June 1S54, T4o. 1, 

3 & 4 Wm. IV, c. 85, s. 66. 

Standing Order T4o. 31. 

105 Proceedings of the Legislative Council of India, 1854-55 p. 5 
Pub. Dep. Pros., 16 June 1854, ISto. 1. 
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a Select Comiiiittee,_ and detailed consideration and adoption 
of each of the clauses hy the whole Council sitting "as a 
Committee. Sufficient notice was to be given at every stage 
to ensure that the members came fully prepared. The con- 
sideration of a Bill by the Council was to be mainly through 
oral discussion. Hitherto, the practice was for the members 
to record preliminary minutes on every project that came up. 
There was very little discussion at the meetings of the Council 
and decisions were reached mostly on the basis of the minutes. 
This procedure, it was felt, afforded no opportunity for real 
exchange of ideas, and it had come to be generally regarded 
as cumbersome, involving considerable waste of time.“' The 
recording of preliminary minutes was, therefore, to stop. 
Instead, the mover of a Bill was to prepare a statement of 
objects and reasons, which he was to submit at the time of 
the first reading, together with a draft of the Bill and the 
connected papers. Further consideration of the measure was 
to be through oral discussion. Another important innovation, 
in the words of Sir J. P. Grant, was “the employment of a 
small committee, selected for their peculiar fitness with refer- 
ence to the particular matter in hand, to do what may be 
called the hard desk-work of legislation, instead of imposing 
the whole of that burthen upon the shoulders of a single man, 
as formerly”. There was a move to invest the committee 
with power to summon witnesses and call for papers, and also 
to proceed to different parts of the country to make enquiries. 
A Select Committee %vas appointed in 1856 to report on the 
subject, but no further progress was made, presumably because 
it touched the delicate ground of executive-legislative relation- 
ship.’^®® Finally, adequate provision was made to ensure that 
the minority in respect of any Bill received a fair hearing. 

Evidence of David FtilX (Pari, Papers, H. C. No. 426 of 1852-53, 
Q. 1456) and Frederick Ivtillett ^ihid , Q. 1490-6). See also the viev.’S of 
J". P. Grant and Sir Barnes Peacock, ^ Selection oj" Papers reiatipg to 
the Constitution and Inunctions oj" the Indian legislative Councils (Calcutta^ 
1886), pp. 31 & 33. 

Letter to the Governor General in Council, 14 October 1859, ibid., 

p. 31. 

Debate on Evidence (Legislative Council) Bill, Proceedings of the 
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In the last resort, a member conld force a division in respect 
of the whole or part of a Bill wotfa a view to place on record 
his dissent, and he could also deliv'er a minute explanatory to 
his assent or dissent.^f” These minutes in respect of controv'er- 
sial measures were necessary to acquaint the Court of Directors 
with the arguments advanced by the various members so that 
it could exercise its power of review better. 

The provisions with regard to publication of Bills tmder the 
consideration of the Council were in substance the same as 
before. The time allowed to the members of the public to pre- 
sent their views was eight weeks in respect of measures concern- 
ing the Presidency of Bengal and twelve weeks in respect of the 
other Presidencies.®®^ Presumably because of the difficulties in 
the way, it was not considered advisable to make translation 
into and publication in Indian languages obligatory in respect 
of every Bill that passed the first reading. This question was 
left to be determined by executive orders.®®® There were clear 
rules for the reception and disposal of petitions. To avoid 
encroaching on the sphere of the executive government, it was 
expressly laid down that petitions "must relate to matters con- 
nected with the business of the Council”.®®® In the case of a 
Bill “peculiarly affecting private interests”, provision was made 
to allow a petitioner to be heard at the bar of the Select Com- 
mittee on the Bill or of the Committee of the whole Council, 
either by himself or through his cotmsel.®®* 

A proposal to publish the legislativ'e proceedings of the 
Government of India had been mooted in 1835, but it had not 
been accepted. This and the question of throwing open the 
meetings of the Council to the public were prominently raised 
in Parliament when the Charter Bill of 1853 was under con- 

J-egisiative Council of India, 1856, pp. 532-4 & 581-95. Also, petition 
from the British Indian Association. 22 September 1859, praying that 
these powers should be conceded. Pub. Dep. Pros., 21 October 1859 
hlo. 35. 

Standing Orders, Nos. 55 and 89-93, 

Ibid., No. 69. 

Report of the Select Committee on the Standing Orders, 30 June 
1854, Pub. Dep. Pros., 16 June 1854, No. 1. 

Standing Orders, No. 22. 

*»• lb!d.. No. 29. 
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sideration. objections were raised at that time to the prin- 

ciples involved by any of the Oovernment’s spokesmen. Sir 
Charles \Vood only pleaded that these were matters of detail 
to be settled in India.^®^ These grave and important issues were 
thus lightly disposed of and no positive directions as to the 
course of policy to be adopted were issued to the Government 
of India. The reaction to the proposals was generally favour- 
able in India. The Council took up the subject for considera- 
tion on a petition from the British Indian Association of Cal- 
cutta. On Oecember 1854, with all the members present 
excepting the Commander in Chief, it reached a unanimous 
decision that the public may be admitted to witness the pro- 
ceedings as a normal rule, provision being made for excluding 
the public whenever necessary- On the same occasion a pro- 
posal for the admission of press reporters was rejected by 4 
votes to 7. But provision was made for an official reporter, 
and copies of his reports were to be furnished to the daily nows- 
papers.®*^’ The subject of press-reporting came up again for 
consideration in 1856 on a request by a Calcutta paper and 
on the motion of Sir Barnes Peacock, the Fourth Member, it 
was decided unanimously to permit it.®°® In view of later criti- 
cisms, it is important to note that these momentous decisions 
were taken without any voice being raised against them in the 
Council. Sir Charles Wood was distinctly unhappy at the 
development. He disclaimed that he ‘*ever dreamt of a debat- 
ing body with open doors and even quasi-independence”.^°® 
But he had not warned the Government of India earlier, and 

Uansard (III Scries), Vol. CX?CVIJI, p. 382. 

SOS Grant wlio made the motion stated that lie did it with the fall 

approval of Lord Oalhousie. Selection oj" Papers relatinjt io the Oonsti~ 
tution and JFemetions of the Indian I^egislative Councils (Calcutta, 1586), 
p. 31. 

so? Proceedings of the J-egislalive Council of India, 3854-55, pp. 88 & 
302. Also, Report of the Standing Orders Select Committee concerning 
the admission of strangci'S, 25 November 1854, Pub- Oep. Pros., 15 De- 
cember 1854, No. 8. 

208 Proceedings of the Legislative Council of India, 3856, pp. 279 & 318. 

20* Letter to Sir Bartle Prcrc, 18 February 1861, J- IVIartjncau, T’he 
LifeofSirJiart/ePrereCJ^ondon,J895), Vol. I, p. 336. Also, see p. 135 
above. 
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he did not also disapprove of the Standing Orders when they 
were adopted. 

Finally, provision was made as before for suspending any or 
all the Standing Orders to meet special situations and emergen- 
cies. “Such suspension”, it was laid down, “ought to be rarely 
had recourse to, and never without cogent reasons given to the 
satisfaction of the Council.”®^® 

Coming to the practical working of these Standing Orders, 
in a message to the Secretary of State for India, dated 6 Septem- 
ber 1859, the Legislative Council observed, “In the judgment 
of this Council, speaking generally, those orders have fully 
attained the object for which they were framed: they have pro- 
vided a procedure simple and unembarrassed by unnecessary 
forms, and have on no occasion been found to offer impediments 
to legislation or to cause any delay beyond what was necessary 
for the purpose of affording the public a full opportunity for 
discussion.”®^ This opinion was too partial and one-sided, if 
it meant that the orders worked wholly in the manner expected 
or gave universal satisfaction. 

The most glaring defect of the rules, taken as a whole, was 
that the forms and procedure of Parliament were followed in 
a much more detailed and meticulous manner than was neces- 
sary or desirable. "SVe see in them, and in the actual Way the 
Council worked, a good bit of the outward show and formalism 
attached to the proceedings of Parliament. We seem to miss 
only the clang of the division bell, votes being recorded by the 
Clerk calling out the names of the members and recording their 
votes while at their seats. This fact, together with the presence 
of the Judges of His Majesty’s Court and the free and indepen- 
dent manner in which the Council worked, gave the body the 
appearance of being an “Indian Parliament” — a “Little Parlia- 
ment” as it was called in derision. The critics of the Council 
observed that this gave the public a false view and a false hope, 
and much more was expected of the body than was warranted. 


Standing Orders, No. 125. 

Pub. Uep. Pros., 21 October 1859. No. 32. Also, Proceedings of the 
I-egisrative Council of India, 1859, pp. 720 and 782-5. 

Lord Canning’s despatch to the Secretary of State for India, 
9 December (No. 5) 1SS9, para 6 , A Selection of Papers relating to the 
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The feathers of the strutting peacock had to be plucked to save 
the public from frustration and disappointment at a later stage. 
Another important defect was that the rules were too many and 
too detailed for such a small body as the Council composed 
wholly of officials, either in the service of the Company or His 
Majesty.®*^ The effect was to make the procedure very rigid. 
This would have led to gross delays in legislation if relief had 
not come from an unexpected source — the provision for the 
suspension of the Standing Orders. 

Apart from these general defects, some special difficulties were 
experienced in the working of the orders. The numerous peti- 
tions received by the Council show that an alert Indian public 
had at last arisen to watch and warn the Government in respect 
of its policies, and its role, though yet very small, was quite 
significant. The British Indian Association of Calcutta, in 
particular, played a prominent part in voicing the feelings of 
the Indian community towards the various projects before the 
Council. Criticism of the manner in which the system of public 
consultation worked came from two quarters — firstly, from 
those who felt that the Council was proving to be a run-away 
horse, and secondly, from the general public. The former 
complained that the Council was encroaching on the sphere of 
the executive government and becoming a forum for the venti- 
lation and redress of public grievances. An examination of the 

Constitution and P'nnctions of the Indian Legislative Councils (Calcutta, 
1886), p. 35. 

=1® In tlic dcspatcli cited in the preceding note, Lord Canning observed 
rightly, “I thintv it is to be regretted that the Legislative Council was, 
on its first creation, invested with forms and modes of procedure so 
closely imitating those of Parliament. It can scarcely be contended that 
the 136 Standing Orders by which the proceedings of the Council arc 
ruled are necessary for the guidance of an assembly so small in number 
and composed as this Coiuncil is composed, 

♦'Observances which art? indispensable to securing order and opportuni- 
ties of complete discussion in a house of 656 members, free to come 
and go at their pleasure, aip not needed in a chamber of twelve, nearly 
all of whom must be always at their posts. Xhey have a tendency to 
delay business, which in a body so limited would be better conducted by 
following in the main the simpler forms of a Select Committee of Parlia- 
ment or of a Royal Commissiion,** Ibid.y p. 34. 

= 1 * See p. 162 below. 
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proceedings of the Council shows that there is little evidence to 
support the charge. The rule concerning petitions clearly laid 
down that they must be ‘^connected with the business of the 
Council” and should conclude -'with a distinct prayer”.2JB 'While 
the Council was often willing to condone technical errors and 
oversights,®^® it rejected those which did not fall within its 
jurisdiction. The petitions of Ramratan Bose, a Shirastadar, 
against his unjust dismissal by the Oovernment, of Sabhapati 
Filial against a decision of the Commissioner of Mysore, and 
of K-Otah Krishna Chetty against the decision of the Sadr 
Court at Madras were rejected during 1854-55.*'’ A. petition 
from a prisoner in the House of Correction at Calcutta for 
remission of the sentence passed on him was rejected in 1856.®*® 
Similarly, other petitions were rejected in the subsequent years 
on the ground that they were not connected with the business 
of the Council.®*® A. number of border cases did not lend 
themselves to such rejection and the expedient adopted in their 
case was just to file them.®®® The conduct of the Council 
would have been perhaps exemplary if it were not for the 
following incident, namely, the presentation of a petition by the 
inhabitants and tax-payers of Calcutta regarding the finances 
of India and the acrimonious debate that followed, centering 
round the grant made to the descendants of Tipu Sultan.®®' 
Sir Bartle Frere, representing the Government, held that the 
petitioners had come to the wrong quarter for relief and A. 
Sconce, the member for Bengal who initiated the discussion on 
the subject, was playing into their hands. Rejecting the in- 
sinuation, Sconce observed that he made the motion as “he 
personally felt the necessity of explicit information*’ on the 
subject, and not because of the petitioners.®®® "While this 

Standing Orders, No- 22. 

215 Proceedings of the Legislative Oouncil of India, I860, p. 522; and 
1854-55, pp. 809 & 819- 
Ibid,, 1854-55, pp. 51, 184 & 764. 

=1* Ibid,, 1856, p. 529- 

Ibid., 1858, p. 476; 1860, p. 318; and 1861, p. 334. 

2=0 Ibid., 1854-55, p. 106; and I860, p. 360. 

See p. 142 above. 

*** Proceedings of the Legislative Council of India, 1860, pp. 1294, 
1310, 1375 & 1390. 
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petition led to a major dispute between the Legislative Council 
and the Executive Council with regard to their relative powers, 
it must be admitted that the incident had no direct bearing on 
the general policy of the former in respect of petitions. The 
subject of the Mysore Grant would, in all probability, have 
been raised even though the petition had not been presented. 

Lord Canning and Sir Charles Wood felt that, by the way 
public petitions were entertained, the Legislative Council had 
“constituted itself [into] a body for the redress of grievances, 
and engaged in discussions wliich led to no practieal result”. 
But the Indian public complained against the stringency of the 
provision concerning the right of a petitioner to be heard either 
by himself or through counsel in respect of Bills “peculiarly 
affecting private interests”. There appears to have been only 
one case in which such a prayer was granted, that of Prince 
Azim Jah Bahadur regarding the Bill to provide for the admi- 
nistration of the estate and for the payment of the debts of the 
late Nawab of the Carnatic.®** In three other cases the requests 
were turned down: the petition of Jai Kishen Muklierjee and 
Raj Kishen Mukherjee on the Bengal Embankments Bill,**® the 
petitions of certain British subjects against the Criminal Pro- 
cedure (Bengal) Bill,®*® and the petition of the Raja of Burdwan 
against the Stamp Duties (Bengal) Bill.®** In a petition on 
tlie working of the Council, dated 22 September 1859, the 
British Indian Association represented that the term “private 
interests” had been interpreted very strictly and the privilege 
should be extended to “Bills affecting the interests of a parti- 
cular class or section of the community”.®*® But no step in 
this direction was taken. 

=« Hansard 011 Series), Val. ClJXllI, p. 639. 

==* Jbid., 1858, p. 375. 

==« Ibid., 1854-55, pp. 84, S6 & 93. This was a border case. According 
to J. P. Grant who served on the Standing Orders Committee reporting 
on the petition, the Bouse of Commons or any of its committees would 
Iiavc heard counsel in a corresponding case. Papers of Act XXXII of 
1855, pp. 243-5. 

a=o Proceedings of the Legislative Council of India, 1857, pp. 211-2. 

Jb/d., 1858. pp. 372-4. 

Pub. Dep. Pros., 21 October 1859, No. 35. 
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Another subject which gave rise to difficulties was that of 
direct correspondence between the L-egislative Council and the 
Local Governments. As stated earlier, the Council claimed 
the right and exercised it with the active support of many of the 
members of the Executive Council.®^® The Local Governments 
conveyed their views and sentiments on legislative projects to 
the Legislative Council, either directly or through their “repre- 
sentative” members, and sometimes through the concerned exe- 
cutive department of the Government of India. No great 
difficulty was normally experienced, but there was one danger 
inherent in the system. What would happen if the Government 
of India in its executive capacity and the Local Governments 
were not agreed on any matter, and the latter were forbidden 
from communicating their views to the Legislative Council? 
The question came up prominently in connection with Wilson’s 
Income Tax Bill. Lord Canning and his ' Executive Council 
took the stand that it was an all-India measure and the Local 
Governments should abide by their decision and not carry the 
controversy to the Legislative Council.®®® Sir C.E. Trevelyan, 
who had retired from the Company’s service and was well 
known for his liberal views concerning India, was Governor of 
Madras at the time. Ignoring the specific orders of the Govern- 
ment of India, he directed H. Eorbes, Member for Madras, to 
place the sentiments of himself and his Council before the 
Legislature and also move for the publication of the papers. 
He went even a step further and caused the papers to be pub- 
lished in the newspapers at Madras on his personal authority. 
This was clearly unconstitutional and Trevelyan was promptly 
recalled by the British Government.*®* Forbes was advised by 
the Government of India not to carry out the instructions of 
his Government and to treat the matter as strictly confidential. 
But, in view of the publicity that had already been given, the 
papers were confidentially communicated to all the members 
of the Legislative Council. The question, however, remained 

=zo See p. 138 above. 

»ao Letter addressed to the Governors in Council at Iviadras and Bombay, 
9 March 1860, Pari. Papers, H. C. No. 339 of 1860, pp. 106-9- 

Later on, however, during 1862-65, Trevelyan held the office of the 
Finance Member of the Government of India. 
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whether the first attempt of the Government of India to with- 
hold the views of the Madras Government from the Legislative 
Council did not constitute a serious infringement of its rights 
and privileges. *32 This was a part of the major problem of 
executive-legislative relationship for which a solution had yet 
to be found. 

Again, the admission of the public to the meetings of the 
Legislative Council and the publication of its proceedings came 
to be regarded by many in high quarters as unfortunate develop- 
ments. The acrimonious and unsavoury debates during the 
post-lvlutiny period gave strength to this view. Embarrassment 
to the Government could have been avoided on some of the 
occasions at least by having recourse to secret sessions. But, 
surprisingly enough, this expedient was not availed of on any 
occasion. Although there were many expressions of regret at 
the Council’s sessions being open to the public, the general view 
■was that it was politically highly inexpedient to revert to the 
earlier practice. Reporting by the press was considered to be 
of poor quality, but the exclusion of the press would have been 
again very unpopular. A partial remedy lay in improving the 
standard of the official reports of the proceedings.*®* 

Lastly, we come to the provision which empowered thel.egis- 
lative Council to dispense with any or all of the Standing 
Orders in particular cases. This power was availed of frequent- 
ly in respect of measures concerning law and order which were 
urgently required. In particular, the Santal rebellion, the 
outrages in Malabar and the revolt of 1857 presented problems 
which could brook no delay. It was invoked in the case of 
Act VIT of 1859 and Act X of 1860 relating to customs duties. 
The justification in such cases was that if an interval of time 
was allowed between introduction and enactment, mercantile 

*3* In writing to the ivlaciras Government on 7 April 1860. the President 
in Council significantly observed, *‘In order, however, that you should 
not have any ground to complain of the suppression of your views from 
the individual members of the Legislative Council, and especially as a 
partial circulation of them had already talcen place before the circum- 
stance was brought to our knowledge, we have decided that the docu- 
ments shall be submitted to each member in confidence.” Ibid., p. 138. 

vt Selection of fapers relaiinp to t/te Constitution and Functions of 
the Indian I.egislali\'.e Countdis (Calcutta, 1886). pp. 31-2, 35”, 40 & 53. 
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transactions would be gravely affected.^®* Its application was 
found necessary to meet unanticipated contingencies in the 
following cases, viz.. Acts XL and LI of 1860 for amending the 
Stamp Act (Act XXXVll of 1860 which was shortly coming into 
force'=='“; the theft of two of the seals of the late Nawah of the 
Carnatic and the enactment of Act II of 1859 for protecting the 
Government from being a victim of fraud®®®; Act "VU of 1856 
for enabling the Government of Bombay to prevent waste and 
provide due supply of water during the emergency created by 
the failure of rains*®’; and Act XX:iII of 1856 for removing 
certain doubts which had brought the work of revenue collection 
in Madras to a standstill.®®® It was also invoked in the case 
of a number of expiring enactments which had to be renewed, 
and the Government was at times critcised for not sponsoring 
them earlier.*®® In these cases it may be said that the provision 
was put to the use for which it was specially designed. 

The provision concerning suspension of the Standing Orders 
was also put to another kind of use, legitimate but not presum- 
ably envisaged earlier, namely, to help in overcoming the extreme 
rigidity of the orders. By invoking it, many casual errors and 
oversights were condoned. For instance, the members of the 
Legislative Council were allowed to submit their minutes of 
assent and dissent, although they had failed to give notice of 
their intention to do so in the prescribed manner.®’® Prince 
Azim Jah Bahadur was permitted to be heard through counsel 
in respect of the Bill concerning the estate of the late Nawab 
of the Carnatic, although the Select Committee on the Bill had 
already submitted its report.®’’ Again, the course of procedure 
was abbreviated to expedite the passing of Bills wanted urgently, 

23* Proceedings of the Legislative Council of India, 1859, pp. I2I-6; 
and ibid.. 1860. pp. 149 & 257. 

33= /bid., 1860, pp. 1025 & 1405. 

=33 Ibid., 1859. p. 43. 

332 /bid., 1856. p. 135, 

=33 /bid., p. 628. 

=»» Act XXrX of 1860 abid., 1860, p. 729). Act XIX of 1859 (jibid., 1859, 
p. 513>, and Act VI of 1856 (ibid., 1856, p. 493). 

33“ /bid., 1859, pp. 302-9. 

'33 /bid., 1858, p. 375. See also cases referred to in ibid., 1854-55, pp. 809 
& 819. 
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mostly by dispensing with the notices of motion required at 
different stages.*^- Sometimes, the prescribed procedure was 
altered to meet special situations. For instance, in the case of 
the Trades and Professions Hill, a committee of the whole Coun- 
cil discussed it before referring it to a Select Committee.®**® In 
the case of the Paper Currency Hill, a sixth member was added 
to the Select Committee by suspending the order which fixed 
the maximum at five members. No harm was done, perhaps 
a lot of good resulted, in these cases, since the matters involved 
were purely internal to the Council and in no way affected the 
claims of the public to be heard. The members of the Council 
could be expected to take care that the spirit of the orders was 
observed and they were not unnecessarily hustled.®*® 

From the point of view of the public, the important orders 
were those which provided for the publication of Hills for gene- 
ral information and also fixed the minimum time to be allowed 
to make representations. The right of the public to be heard 
was jeopardised whenever those provisions were suspended. 
Necessities of state or public interest no doubt justified their 
suspension in a number of cases as noted earlier. In certain 
other cases wherein a reference to the public would have been 
just an empty formality, recourse to this step might well be 
defended, c.g., measures for repealing enactments vetoed by the 
Cdurt of I>jrectors and enactments to provide for the absence 
of the Governor General from the Presidency. Xhere were, 
however, a few cases in which the spirit of the orders was clearly 
violated, the Council taking upon itself to decide whether the 
public would be interested in a Bill, or whether public opinion 
had expressed itself sufficiently on it- Xo cite a few prominent 
examples, in the case of the Income Xax Hill and the Licensing 
of Arts, Trades and Professions Hill, the Select Committee was 
asked to report within three weeks. The justification offered 
was that the subject had been before the public for long and had 

Jbid,, 1854-55, pp. 39-40, 50, 78 & 169; ibtd., 1858, p. 175; ibid., 1859, 
p. 813; ibid., 1860, p. 546; and ibid., 1861, pp 1104 &, 1 106. 

Jbid., 1859, p. 707. 

Ibid., 1861, p. 38. Also see cases reTcrred to in ibid,, 1854-55, p.81; 
and ibid., 1861, p. 1105. 

s*B Proceedings of the Legislative Council of India, 1859, pp- 121-6.- 
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been sufficiently discussed, and it was, therefore, unnecessary 
to adhere to the usual procedure.^*® In the case of the Bill for 
the establishment and maintenance of boundary marks in 
Madras, the Select Committee was asked to report within one 
month. This was considered necessary '‘to avoid the great delay 
which was now constantly occurring to the survey and assess- 
ment officers”.'^’ In the case of Sir Jamsetjee Jejeebhoy’s Estate 
Bill, it was held that it was a private Bill in which the public 
had no interest.®'"® In the case of the Bills for incorporating the 
Universities of Calcutta, Bombay and Madras, very little time 
was allowed to the public for expressing its views after their 
publication. These attempts to suspend the Standing Orders 
did not always go unchallenged.®®® On the whole, however, it 
may be said that the Legislative Council was, during this period, 
much more mindful of the need to give the public sufficient 
opportunity to express its views than in the earlier period. 

In conclusion, it may be observed that the main difficulty 
experienced in the working of the Legislative Council constituted 
under the Charter Act of 1853 was in its assertion of “indepen- 
dence” — its refusal to be controlled cither by the Executive 
Council or the Court of Directors and the Secretary of State 
for India within what it deemed to be its legitimate sphere of 
activity. There were also increasing signs of the Local Govern- 
ments and the general public becoming restive at their not 
having adequate opportunity to influence and shape legislative 

The move was strongly opposed by the Government of Madras. 
Letter from the Governor in Council, Madras, to the President in Council, 
26 March I 860 , Pari. Papers, FI. C. No. 339 of 1860, p. 111. Answerine 
the criticisms of Lc Geyt, Member for Bombav, Sir Bartle Prerc ob- 
served, “There was nothing magical or peculiarly constitutional in the 
period of three months usually assigned for the consideration of all 
projects. It was in ordinary cases a convenient period to fix, but the 
time proposed in the present case was ample for the fullest discussion 
of the Bills before the Council.” Proceedings of the Legislative Council 
of India, 1860, pp, 394-8. 

Ibiit,, p. 460. 

=•» Ibid., .18S8, p. 495. 

IbUl,, 1857, pp. 14, 223 & 322. 

Ibid., 1855, pp, A17S-, ibid., 1859. pp. 513 Sc 736; ibid., 1860, pp. 23 
Sc 1172; and ibid., 1861, pp, 416-22, 
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policy. The routine functioning of the Council, however, was 
on the whole satisfactory, and there was general praise, even 
from its critics, for the number and importance of the measures 
it succeeded in placing, on the statute book. 



CH A I* X EH. I V 


THE LAW COMMISSIONS AT WORK 
A. The First Indian Taw Commission 


AJembers of the Commission 


From our study of the Legislative Council of India at worL, vi'e 
shall pass on to a consideration of the role of the first two Lav/ 
Commissions which were set up to aid the Council in carrying 
out the extensive schemes of reform chalked out hy Parliament. 
W^ith regard to the membership of the first Commission set up 
by the Charter Act of 1833, the only statutory directions v/ere 
that there should be not more than five members, that the 
Governor General in Council should issue commissions to such 
persons as were recommended by the Court of Directors with 
the assent of the Board of Control, and that, if after such com- 
missions were issued, any seat remained unfilled, he should fill 
it up, if he considered necessary, at his discretion.’- The Court 
of Directors, in making its first recommendations, expressed 
the view that “the Commission should possess among its mem- 
bers ... a knowledge of the law of England and of the general 
principles of jurisprudence”, which might be best provided for 
by the appointment of an EngEsh lawyer. All other species of 
knowledge, it felt, might be had from the Company’s own civil 
servants, and it was desirable to include one civilian from dach 
of the three Presidencies. The Directors also thought that 
there might be some advantage in nominating the Fourth Mem- 
ber of the Council as a member of the Commission, but they 
preferred to wait till more experience bad been gathered in the 
working of the system.’ The authorities in India, both in the 
lime of Bentinck and Auckland, were generally favourable to 
the inclusion of the above elements.’ In addition, they were 


’ 3 & 4 Wm. rv, c. 85. s. 53. 

» Public Letter from Court, 16 July INo- 411 1834. 

’ To give a sample of the views expressed, Macaulay wrote, "In this 
country, therefore, I conceive that a Commission composed partly of 

t67 
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strongly in favour of including a person from outside the Com- 
pany’s service who was closely associated with the business and 
industrial world and thoroughly conversant with Indian affairs.** 
Although the Court of I>irectors did not express itself directly 
against this suggestion, its instructions were not in doubt. Only 
one temporary appointment was made by the Governor General 
in Council on this basis, and for the rest appointments were 
made mostly in accordance with the principles laid down by the 
directors. Oreat stress was laid on the calibre of persons to 
be appointed as Commissioners. Xo ensure good selection, 
parliament laid down that their salaries should be fixed '‘"accor- 
ding to the highest scale of remuneration given to any of the 
officers or servants of the India Company below the rank of 
Ivlembers of Council”.® Xheir salaries were accordingly fixed 
at Rs, 50,000 per annum, this being the highest rate of salary 

persons sent out from £osland and partly of members of the Civil 
Service is most likely to succeed in the work of framing a code.** I-fiS- 
I>ep. Pros., 2 January 1837, No. 3. Lord Auckland expressed the view 
that two persons should be selected from the community at large, either 
in Hngland or in India, for their high abilities and character and attain- 
ments in jurisprudence, and the remaining members, together with the 
Secretary, should be chosen from the services at the different Presi- 
dencies. No. 1. A, Ross, the radical member of Auckland’s 

Council, wanted the Commission to be wholly composed of persons 
from outside the Civil Service, since he was afraid that civilians as a 
class would be strongly Inclined to favour the system administered by 
them, and generally averse to change. Ibid., No. 4. Xhe inclusion of 
the Pourth Jvlember bad the support of everyone in the Council, except- 
ing A- Amos. See pp. 171-3 below. 

. * Lord Benttnck wrote, “There is a great class of interests and feelings 
totally unrepresented in the Commission, trade, foreign commerce, agri- 
culture and manufacturies, carried on by European capitalists, coloniza- 
tion with all its dependent and ramifying branches. There ought to be 
some Jcindred voice ir3 the Law Commission for the protection of these 
parties’ and for affording the necessary information.” Judicial fCiv'ji) 
Proceedings, 19 February 1S35, No. 32. X.ord Auckland expressed 
himself equally strongly and observed that in the absence of such repre- 
sentation “our arrangements must be felt to 'be defective”. Leg. Dcp. 
Pros., 2 January 1837, No. I. A. Ross, as slated in the preceding note, 
W’ould have the Commission composed of such elements to the total 
exclusion of the civilians. 

® 3 & 4 Wxn, rv, c. 85, s. 55. 
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permitted by tlie Court of Directors to any person holding such 
a rank.® 

Of the persons appointed as Commissioners, knowledge of 
English law and general jurisprudence was provided by the 
Fourth Members of the Council, who presided over the Com- 
mission.'^ In addition, C. H. Cameron® provided this type of 
experience as an Ordinary member of the Commission prior to 
his elevation as the Fourth Member (12 August 1835 — 14 
February 1843, except for a break of two months^). As for the 
civilian element, Bombay was represented by G. W. Anderson® 
(19 February 1835 — 7 March 1838) and H. Borradaile (23 
December 1839 — 4 March 1844). Madras was represented by 
J. M. Macleod*® (19 February 1835 — 7 March 1838) and D. 
ElliotF^ (14 January 1839 — 14 February 1848). Bengal was 
represented by Frederic Millett*® (2 January 1837 — 16 April 
1844); in addition the Secretaries of the Commission — 

« Judicial CCivil) Proceedings, 19 February 1835, No. 6, and Leg. Letter 
from Court, 25 January CNo. 2) 1837. 

^ See pp. 108-09 above. 

* Cameron was a fervent Benthamite and his appointment to the Com- 
mission was presumably due to the inlluence of James Mill. He had been 
Mill’s candidate for the chair of philosophy at University College, 
London. Eric Hal6vy, TVze Triumph of Reform, 1830~4J fLondon, 1950*) 
P- 123, . 

» Anderson had taken part in the drafting of the Elphinstone Code and 
had distinguished himself as a judge of the Sadr Court at Bombay. He 
later became a member of the Governor’s Council at Bombay and 
Governor of Ceylon. G. C. Rankin, Background to Indian Raw (Cam- 
bridge, 1946), p. 201- 

lo Macaulay found in Macleod “the most remarkable exhibition of 
dialectics he had ever met with in his life”. Evidence of Sir Erskine 
Perry, Pari. Papers, H. C. No. 20 of 1852-53, Q. 2677. Macleod was a 
member of the second and third Indian Law Commissions also. 

Later, Elliot was the member from Madras on the Legislative 
Council of India from June 1854 to 1858. 

** Millett prepared a digest of civil procedure which would have 
been passed into law if the Law Commission had not been there with a 
more ambitious programme. He was a member of the Governor 
General’s Council from April 1844 to December 1848. Lord Dalhousie 
considered him to be a “a man of excellent judgment and temper, and 
the most indefatigable worker that ever toiled”. W. Lee-Warner, The 
Rife of the Marquis of Ralhousie (London, 1904), Vol. II, p. 256. 
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F. Millett, J. P. Grant and J. C, C. Sutherland — were all Bengal 
civilians. The only person associated with commerce and 
industry, and selected from outside the Company’s service in 
India, was James Young.^® He was appointed only to tempo- 
rary vacancies (22 January 1838 — 22 December 1839) and was 
not able to obtain a permanent commission. On the general 
calibre of the Commissioners, Sir Erskine Perry, who retired 
as the Chief Justice of tlie Supreme Coturt at Bombay, observed, 
“I think the Law Commission was a very happily constituted 
body, a body comprising able jurists from this country, and 
the most able civilians you could find in the Company’s service 
acquainted with judicial matters, though I am bound to add, 
from their own testimony to myself, they were not in all cases 
well fitted for those duties.”^® 

The actual strength of the Commission varied from time to 
time, its maximum strength having been fixed by the Statute 
at five. At the time of its first constitution the Court of Direc- 
tors made only four nominations and directed that the fifth 
place should be left unfilled for the time being.^® Bentinck also 
felt that it was not yet necessary to have the Commission in 
full strength.’® But as its work proceeded, great difficulties 
were experienced owing to the temporary absence of members 
due to illness. Since the nature of its work was such that 
purely temporary appointments would have been of little use, 
it was later considered highly desirable to maintain it at its 
optimum strength.^’ It had four members from its inception 
in February 1835 to the end of 1838, except for a brief inter- 
val, and five members during the next four years. In 1843 
the Court of Directors decided upon the abolition of the 

Lord Bentinck entertained the highest opinion of him and this was 
shared fay Lord Auckland and his Council. Judicial (Civil) Proceedings, 
19 February 1835, No. 12; Governor General's Letter to Court, J2 Feb- 
ruary (No. 1) 1S38; and Auckland’s letter to Uobhousc, dated 9 February 
1839, British Museum. Add. Mss., 36473, f. 422. 

Pari. Papers, H. L. No. 20 of 1852-53, Q- 2674. 

Public Letter from Court, 16 July (No. 41) 1834. 

Judicial (Civil) Proceedings, 19 February 1835, No. lO. 

Minutes by Auckland and Ross, Leg. Dep, Pros., 2 January 1837, 
Nos. 1-2. Also, Leg. Letter from Court, 16 August (No. 10) 1837. 



XHB LAW COMMISSIONS AX WORK 


171 


Commission and directed that no further appointments should 
be made. A^s will be noticed later on in the chapter, its strength 
rapidly dwindled until it ceased to exist:^® of the hve persons 
who were its members in 1843, A. Amos left in February of 
the year, H. Borradaile and F- Millett in Isdarch-Aprll 1844, 
and C.H. Cameron and D. Elliott in February 1848- 

As regards the part played by the Governnor General in 
Council in the appointment of the members of the Commission, 
as already stated, Parliament had given him authority to fill up 
only those vacancies for which the Court of IDirectors did not 
make nominations. He could not exercise this power with the 
freedom that was perhaps intended, because the Directors issued 
orders from time to time whether particular vacancies should 
be filled up,“ Except in the case of the first appointments to 
the Commission, however, the Court of Directors did not make 
nominations. Whenever there was a vacancy, it was filled by 
the Governor General in Council, and no difficulty was experi- 
enced in obtaining the approval of the Directors.^® Only in the 
case of James Young, the attempt to obtain for him a com- 
mission in a substantive capacity did not succeed. On one or 
two occasions, the Government of India acted contrary to the 
instructions of the Directors owing to certain special circum- 
stances, and its actions were later approved hy the Directors.*® 

Presidentship of the Commission 

The Charter Act of 1833 gave no direction with regard to the 
Presidentship of the Commission or the appointment of the 
Fourth Ivlember of the Council as one of its members. The 

Public Letter from Court, 16 July (No. 41) 1834. 

« Leg. Letters to Court, 2 January CNo. 2) 1837; 1 May C^To- 6) 1837; 

and 1 May ^No. 3) 1838. Leg, Letters from Court, 20 December (No. 1 J) 
1837; 1 June CNo. 6) 1838; 8 August (1^0, 12) 1838; and 19 June (No. 7) 
1839. 

The Directors' nomination of W- H. Macnaughten was not acted 
upon by the Government of India as his services as Secretary to the newly 
established Legislative Department were considerca indispensable. Judi- 
cial (Civil) Proceedings, 19 February 1835, No. lO, and Leg. Letter from 
Court, 25 January (No. 2) 1837. Again, F. MUIett was appointed as fifth 
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latter suggestion was contained, as already noted, in a letter 
from tlie Court of Directors, dated 16 July 1834, with the pro- 
viso that this might he considered when some little experience 
had heen gained in the working of the system. When the 
time came for commencing the work of the Commission, how- 
ever, on 25 May 1835, Macaulay was invited by Lord Bentinck 
and his Council to be its President in addition to his own duties 
as the Fourth Member, and he accepted the ofTer.^^ There is 
no record of* the discussions leading to this decision, but it 
appears to have been based upon Macaulay’s own suggestion. 
The question was considered again when the work of the Com- 
mission came to be reviewed at the close of 1836. In seeking 
the approval of the Court of Directors to “the principle of 
uniting ordinarily in one person the office of the Fourth or 
Legislative IVIember of the Council, and of JVTember of the Law 
Commission,” Lord Auckland pointed out that objection had 
been taken to it on the ground that it decreased '*the probabi- 
lity of the measures prepared and submitted by the Commission 
being subjected to a perfectly complete and impartial reconsi- 
deration by the Council”. Stating his own view of the matter, 
he observed that the Commissioners should be considered 
“rather as legislative assessors to the Council than as an entirely 
separate body”, and the union of the two posts in the same 
hand was the best way of ‘‘keeping the Council in unreserved 
communication and in general harmony with the Commission” 
and avoiding “much of inconvenient, and probably of unprofit- 
able, collision” between them, flis views were endorsed by 
the members of his Council, Ross, Shakespeare and Macaulay, 
the last of these observing that his office “would be little more 
than a lucrative sinecure if he were not also a member of the 
Law Commission,”®^ The Court of Directors approved Mac- 
aulay’s appointment as the President of the Commission by 

Nlembcr contrary to the orders oF the 33irectors owing to certain special 
circumstances. Leg. Dep. Pros., 30 October 1837, 14os. 1-4. 

Public Letter from Court. 36 July (No. 41) IS34. 

Leg. IDep- (Civil) Proceedings, 15 June 3835, Nos. 3-2. 

Leg. Dep- Pros., 2 June 1837, Nos. 1-6. Also, Judicial (Civil) Pro- 
ceedings, 3 5 June 1835, No, 2. 
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Bentinclc,^* and also gave specific sanction to tlie union of the 
two posts as desired by Auckland.*® 

This arrangement worked smoothly as long as Macaulay was 
the Fourth Member. flis successor, Andrew Amos, however, 
expressed his strong disinclination to accept the Presidentship 
of'the Commission- In addition to the very doubtful propriety 
of requiring the Fourth Member to review his own work as the 
President of the Commission, he urged that the legitimate duties 
of his office, which had greatly increased since the days of Mac- 
aulay, came in the way of his acceptance: he had to take an 
active part in the proceedings of all the Departments of the 
Government and act as their legal adviser; he had to pay atten- 
tion more than ever before to current legislation, since cases 
coming within this category were no longer referred to the 
Commission; in addition, he had to revise the penal code sub- 
mitted by Macaulay in the light of the large number of adverse 
opinions which had been received. Disagreeing with Macaulay, 
he expressed his decided opinion, **Xhe business of the Fourth 
ordinary Tvlember of Council is so much the reverse of a sine- 
cure that the addition of any other interesting function would 
considerably diminish the communications, the labour and the 
reflection, which are not necessary to protect the Fourth Mem- 
ber from any charge of incompetency, but which he might 
devote most beneficially to the current legislation.”*® He was 
supported in the stand he took by the other members of the 
Council, W. W. Bird and A. R-oss. The latter added a further 
point to the argument that under the existing arrangements 
the Fourth Member would not be able to accompany the Com- 
mission on tours, which, in his capacity as President, it would 
be highly desirable for him to do. Auckland, however, reiter- 
ated h's earlier view that the union of the two posts was 
essential ‘*to preserve the closest harmony * and connection 
between the proceedings of the Legislative Council and of the 

Leg. Letter Trom Court, 25 January (No. 2> 1837. 

Leg. Letter from Court, 16 August (No. 10) 1837. 

=« Minute by Amos dated 25 June 1838. Leg. Dep. Pros., 25 June 1838. 
No. 3. Also, Leg. Dep. Pros. , 16 April 1838, No. 5, and 7 April 1843^ 
No. 18. 
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X-aw Commission”;®’ he was unconvinced that the duties of the 
Fourth IVIcmber had so far increased since the days of Macau- 
lay as to justify the contention of Amos. The arguments as 
restated by Amos and the decided opinion expressed by the 
other members of the Council, however, greatly weakened his 
disposition to continue the combination of the two offices, but 
he was desirous that the question should be referred to the 
Court of Directors for orders.®® The Directors concurred with 
Auckland and instructed that the Fourth Ivlembcr should also 
be the President of the Commission.®® Amos accordingly took 
charge on 28 January 1839,®“ his appointment to the office 
having been held in abeyance for nearly an year. This arrange- 
ment of the Fourth Member being also the President of the 
Commission continued without any further hitch till the retire- 
ment of C. H. Cameron in 1848. 

General Policy and Procedure of the Commission 

Although the power of appointing the members of the Commis- 
sion was retained by the authorities in England, the Charter 
Act placed the body wholly under the direction and control of 
the Governor General in Council,®^ and it was for the latter to 
make the best use of the Commission to achieve the purpose 
for which it was constituted. Success in legislation naturally 
depended very much on the two bodies working in harmony 

Governor General’s Letter to Court, I May (I^o. 3) J838. Also, 
Auckland's letter to ITobhousc, dated 9 April 1838, British Museum, Add. 
Mss., 36473, ff. 240-1. 

Leg. I3cp. Pros,, 20 August 1838, >los. 32-3, and Leg. Letter to 
Court, 20 August (No. 16) 1838. Writing to ffobiiousc on 9 pebruary 
1839, Auckland said that he did not press his view more strongly, because 
"all at Calcutta were the other way and assuredly he [Amosj makes the 
Legislative Council no sinecure though perhaps ho often labours hardly 
where hard labour is not required”. British Museum, Add, Mss., 36473, 
f. 422. 

Leg. Letters from Court, 8 August (No. 12) 1838 and 19 June (No. 7} 
1839. 

Leg. Letter to Court, 4 pebruary (No, 5) 1839. 

Matters pertaining to the Commission were at first handled by the 
Judicial Deptirimcnt, and later, after its creation in June 1835 , by the 
Legislative Department. 
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and close co-operation. The Governor General in Council 
determined from time to time the subjects upon which, the 
Commissioners were to institute enquiries and submit their 
reports. Such instructions were mostly of a general nature. 
Only in exceptional cases the Commissioii was ashed to frame 
rules or draft Bills on the basis of sentiments previously expres- 
sed by the Government. In the course of their enquiries the 
Commissioners were free to examine all officers of the Govern- 
ment, call for any papers,^* and correspond directly with the 
Supreme Courts.*® They could also communicate with the 
public whenever,** as in the case of the penal code, they consi- 
dered it necessary- They were not, however, permitted to go 
on tours to collect information.*® The reports which they sub- 
mitted, together with the Government's proceedings connected 
with them, were placed before Parliament, and they became 
public documents. 

As regards the work entrusted to the Commission, legislation 
at that time involved, firstly, preparation of comprehensive gene- 
ral codes, and, secondly, making of appropriate laws to meet 
current requirements. The first of them came within the legiti- 
mate sphere of the Commission’s activities, but not the second. 
However, when it commenced its work about the middle of 
1835, its assistance was sought regularly in connection with 
detached legislative measures which came up before the Gover- 
nor General’s Council from time to time, and there was a strong 
tendency to associate it with the entire field of legislation. This 
put a severe strain on its time and energy and came in the way 
the preparation of the general codes. Personnel problems, 
such as the illness of its members, added to its difficulties. 
After it had worked for about eighteen months, the Government 

Text of the Commission issued to the members of the Commission, 
Judicial (Civil) Proceedinss, 19 February 1835, No. 13. 

« Leg. Letter to Court, 17 August (No. 9y 1836, paras 50-1. 

Leg. t>ep. Pros., 20 July 1835, Nos. 18-9. 

C. H. Cameron testified that the Commission wanted to tour the 
country while making enquiries regarding certain disputes between indigo 
planters and cultivators and also on the subject of slavery. The Govern- 
ment of India refused permission on both the occasions. On the second 
occasion, the Law Commission entered a formal protest. Pari. Pacers 
H. L- No. 88 of 1852, Q. 1990-2. ' 
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of India decided lliat it should confine itself to the preparation 
of the genera! codes and it should not bo troubled in any way 
with the work of current legislation, except in respect of mea- 
sures “extensively affecting the rights of any large community” 
or tliose hav'ing a close bearing on the projected codes. While 
the main object of this decision was to give it some relief, 
Auckland observed that it was not also “perhaps in accordance 
with the do.sign of the Legislature that there should always be 
a dependence of the Legislative Council upon the Law Commis- 
sion” in such cases. Under this arrangement the Commi-s- 
sioners were to devote their entire attention to the work of 
general codification. 

The ideal before the Commission was that the codes should 
be comprehensive, encompassing the entire field of law, proce- 
dural and substantive, in respect of all classes of people, Indian 
or European, in the whole of British India. This had been laid 
down by Parliament and was what the country also required. 
The Governor General in Council selected from time to time 
the specific subjects upon which the Law Commissioners wore 
to make tlieir enquiries and submit their reports. At the 
beginning, the choice lay between civil procedure and criminal 
law. Since tiic judicial reforms of 1831 by Bentinck, the need 
for a revision of tltc procedural law had been greatly felt. In 
1833, Frederick Millclt was appointed to consolidate the law 
in respect of civil procedure with such essential changes as ho 
might consider necessary. The draft that he prepared had the 
approval of the judges of both the Calcutta and AlJahabad; 
Sadr Courts and was ready at this lime for consideration by 
the Governor General’s Council. One of the members of 
the Covincil, H. T. Prinsep, strongly urged that a beginning 
should be made with this subject, because work on it had 
reached an advanced stage and there was more urgent need 
for reform in this field than in any other. Opposing this 

Lee. r>cp. Pros., 2 January 1837, Nos. t-6, and Leg. Letter to Court, 
2 January CNo. 2) 1837. The approval of the Court of Directors to this 
decision was conveyed by Leg. Letter from Court, 16 Aueust (No. 10) 
1837. 

“r Minute by PI. T. Prinsep, 1 1 June 1835, Judicial (Criminal) Proceed- 
ings, IS June 1835, No. 2. 
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proposal, Iv^acaiilay observed that MiUett’s draft was only a 
work of consolidation and not of revision, and it would take 
several months before the materials already collected would be 
ready to be placed before the Commission. In his viev/, the 
subject of penal law was better suited for making a beginning, 
because the ground for such an undertaking had been fully 
prepared by earlier jurists and as such the w'ork would prove 
quite easy.*® There was another important consideration which 
made it desirable to commence with this subject. Parliament 
had directed the Government of India to take early steps to 
prevent European settlers from oppressing the people of the 
country. To achieve this object the iirst step was clearly to. 
place the settlers within the jurisdiction of the Company's 
Courts in the mofussil areas; but It was highly inexpedient to 
do this ‘^without first carefully revising the constitution of 
those Courts, the laws which they administer and the rules of 

»® Macaulay wrote : '‘There is no department of the law which so 
early attracted the attention of the philosophers or which still excites so 
general an interest among reflecting and reading men. It is now more 
than seventy years since the famous treatise Die delitte e delie pere 
acquired an European reputation and from that time down to the present 
day a succession of men, eminent as speculative and as practical statesmen, 
has been engaged in earnest discussion on the principles of penal juris- 
prudence. There is perhaps no province of legislation which has been 
so thoroughly explored in all directions.” — Ivlinute dated 4 June 1835, 
ibid., No. 1. Prinsep strongly dissented from this view. He felt that 
full information as to the criminal Jaws in force in India and opinion as 
to their working should first be collected, and they could hope to com- 
mence the work of codification “some ten years hence”. Ibid., No. 2. 
In 1830, C. E. Grey and E. Ryan, judges of the Supreme Court at Calcutta, 
expressed views similar to those held by Idacaulay. They wrote, “Any 
one intelligent English lawyer, and one of the civil servants employed in 
the NIzamut Adawlut, with the assistance of the reports that Court 
recently published, might jointly prepare a Regulation in a few months, 
which would be for all persons throughout India as good a penal code as 
any now existing in the world.*' — Some observations on a suggestion by 
the Governor General in Council as to the formation of a code of laws 
for the British territories in the East Indies, Pari. Papers, H. C. No. 320 
E of 1831, p. 114. As Eric Stokes has rightly observ'ed, in making this 
observation, the judges had undoubtedly in mind the consolidation of 
existing law and not the Benthamite code which Macaulay intended. 
The Engiish Uiilitarians and India (Oxford, 1959j, p. 221. 
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procedure wliich they follow”.®” In the very hopeful atmosphere 
of the time, the work of Millett would not be held up for long 
cither; the penal code would be ready during the winter of 
1836-37; the code of criminal procedure would be finished in 
1837; and in the beginning of 1838, the Law Commission 
would be in a position to enter on the work of framing the 
code of civil procedure.*® Macaulay’s views prevailed, and 
the Commission was directed to take up the preparation of a 
a penal code.*^ The Court of Directors approved of the 
decision.*® In the instructions to the Commissioners, drawn 
up by Macaulay, “Bentham’s principles oL punishment and his 
criteria for a code” found clear expression.*® The work on 
the code took over two years and the Commission submitted 
its final printed report on 31 December 1837. Its recom- 
mendations did not, however, find immediate acceptance and 
it was not till 1860 that the code became law. The delay in 
its enactment gave strength to the view, expressed often in 
later years,** that procedural laws should have been taken up 
first for codification. There is nothing, however, to prove that 
the selection of penal laws instead was in any way unwise, or 
that a code of procedural laws, framed on Benthamite prin- 
ciples, would have met with a better reception. 

Following the submission of the report on the penal code, 

Jadicial (Criminal) Proceedings, 15 June 1835, No. 1. Jn his evidence 
before the Select Committee of ParJiameni in 1853, Sir Edward Ryan 
observed tiiat this was the principal motive for taking up first the codifi- 
cation of penal laws. Pari. Papers, U. L, No. 20 of 1852-53, Q. 2357 
&‘2447. 

Ivlacaulay’s minute of 6 June 1S36. Leg. Eiep. Progs., 3 April 1837, 
No. 28. 

Judicial (Criminal) Proceedings, 15 June 1835, No. 3. Also, Leg. 
Letter to Court. 24 August (No. 2) 1835. para 117. 

■ ** Leg. Letter from Court, 1 March (No. 4) 1837- , 

*3 Eric Stokes, 77n? EnsUsh Utilitarians and India (Oxford, 1959), p. 222. 

“ Sir George Campbell, Adodera India (1852), p. 521. In his minute 
of 21 October 1842, A. Amos, a later Fourth JVfcmber, observed that the 
draft penal code of Afacaulay had often been consulted with advantage, 
but ‘‘questions of police, of criminal procedure, of prison discipline and 
of transportation were of more practical importance than a mere code 
of definitions and punishments”. Pari. Papers, H, L. 140. 263 of 1852, 
pp. 455-6. 
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the Commission was called upon, to take up the work on the 
procedural codes,*^® but it was flooded at the same time with a 
number of particular references. It had first to report on the sub- 
ject of slavery, to which Parliament and British public opinion 
attached the greatest importance. Its time was then taken up 
with a petition of the East Indians that led to its well-known 
JLex Loci Report, the reform of the Court of Requests, the pro- 
posal to abolish the Provincial Courts in the Madras Presidency, 
etc. As a result, although the Commission and the Govern- 
ment continued to talk, in terms of general codes,**® and the 
Commission viewed every subject referred to it in this larger 
perspective and made suggestions which could well be incor- 
porated in them, the preparation of these codes faded into the 
background, and almost every report of the Commission had 
reference to some specific legislative project which the Govern- 
ment wanted urgently- This development appears to have 
been by no means accidental. It coincides with the departure 
of Macaulay and Ross and the coming in of Amos and the 
succession to the Governor General's Council of persons with 
not much or no faith in codification like W.'W. Bird, H.T. 
Prinsep**^ and T. H. Maddock. Even Auckland was only a 
lukewarm reformer and did not share Bentinck's warmth to- 
wards Benthamism.**® The new group seems to have been able 
to draw the Commission gradually away from the work of 
general codification and employ it on what it considered to be 
subjects of greater moment without raising the question of 
policy involved in the matter Further, with the death of Mill 
in 1836, a great moderating influence was gone, and for some 

*5 Leg. Oep. Pros., 5 June 1837, Nos. 2-3- 

Leg. Letter to Court, 26 May CNo. 9> 1838. Leg. Letter from Court, 
12 December (No. 18) 1838. In their Lex Loci Report of 1840, the 
Commission observed that it had in contemplation the codification of the 
substantive laws also on the following basis ; the Hindu Law for the 
Hindus, the Muhammadan Law for the Muhammadans, and the English 
Law for everybody else. Pari. Papers, H. C. No. 585 of 1842, p. 465. 

H. T. Prinsep joined the Council in a substantive capacity on 12 
Pefaruary 1840. He had been a member of the Council temporarily 
during 1835, ' 

Eric Stokes, The English Utilitarians and India (Oxford, 19591. on 237 
& 240. 
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years the judicial despatches from the Court of Directors were 
‘ lirmly anti-Benthamite in tone”.*’® 

Wliilc the Commission submitted reports on a variety of sub- 
jects, success in legislation depended upon their being accepted 
by the Oovernor General in Council and translated into enact- 
ments. Unfortunately, for reasons specified later, the Govern- 
ment did not sec eye to eye with the Commission on most 
matters, and very few of its schemes of any importance found 
their way into the statute booh. The slow progress in tlie 
work of the Commission, its alleged doctrinaire and impmctical 
schemes, and the absence of any striking results led the authori- 
ties, both in India and England, to the conclusion that it was a 
useless burden on the exchequer. It was accordingly decided 
in 1843 to seek Parliament’s sanction for its abolition and in 
the meanwhile to refrain from making further appointments to 
that body. The question was, however, not referred to Parlia- 
ment at all, and the Commission had a nominal existence till 
the close of the Charter period. But the most active part of its 
life may be said to have come to an end by the beginning of 
1844. TJic only major achievement after this period was the 
revision of Macaulay’s penal code and the preparation of a 
draft scheme of procedure suited to it. The failure of the 
Commission created great disappointment, because its establish- 
ment had symbolised the new spirit of reform and much was 
expected from its activities. To enable us to have a full and 
correct ajrprccialion of its work and to understand the causes 
and circumstances of its failure, we shall first trace the history 
of the schemes put forward by it and the reception they had at 
the hands of the Government. 

Reports of the Commission and their Implementation 
Penal Code ‘ 

K 

The draft penal code, which was submitted in December 1837 
for the consideration of the Govern.incnt, was the most signi- 
ficant and historic contribution of tlic Commission.®® It was to 

Stokes, op. cit.^ p. 188. ^ 

C. ZI. Oameron and J. tvf, AZactcod, rnembers of the Commisstonp and 
Sir Edward Ryan, puisne judge of the .Supreme Court at Calcutta, were 
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supersede the English criminal law in the Presidency towns and 
the Jvluhammadan and all other penal laws in the moTussil 
areas in the whole of British India. Auclcland and his Council 
had many points of criticism against it. In particular, they 
observed that perspicuity had been sacrificed toe much in 
favour of preciseness, and some of the definitions, **as at pre- 
sent drawn and standing by themselves, would repel and perplex 
every reader’’. But their approach on the whole was one of 
sincere welcome, with a faith that its final adoption at an early 
date would present no insuperable difficulty They considered 
it, however, necessary to circulate the code for some months, 
both in India and England, and have it revised by the Commis- 
sion in the light of the opinions received.®* The Court of IDirec- 
tors endorsed this cautious approach because on the Commis- 
sioners’ own statement it was *'not a digest of any existing 
system, and that no existing system had furnished them even 
with a groundwork”. It was necessary to view the code in 
relation to the whole system of laws prevalent in the country.®® 
Most of the opinions were received by 1840, but no concrete 
step towards their consideration was taken for some years. 
While posterity hailed Macaulay’s code as “a work of genius’%®^ 
the opposition it met with is hardly surprising. It was not 

of help to IVIacauIay in framins the code. In his letter to his sister, 
Macaulay wrote that owing to the illness of his two colleagues the worlc 
“almost entirely” Tell on him. ^V. Stokes, Anglo-Indian Codes 

COxford, 18S7>, Vol. I, p. VI, and G. O. Trevelyan, 'The Life and Letters 
of Lord AfacaifJay (London, 1931), Vol. I, pp. 318 & 417- 

In his minute dated 20 May 1837, Auckland wrote, “The draft before 
us is indeed but a fragment of the work proposed. Less than all the rest 
will it have to grapple with any of the prejudices, which caste, religion, 
habit, or interest may excite against these changes and I sincerely wish 
that in its perfect success may be marked the advantages of clearness 
and conciseness, and uniformity in the law.** Also, see letter from the 
Governor General in Council to the Law Commission, dated 5 June 1837, 
Leg. Dep. Pros., 5 June 1837, Nos. 2-3. 

Auckland’s minutes, dated 12 February and 13 April 1838, and 
circular letters of the President in Council, dated 12 February and 7 May 
1838, Pari. Papers, H. L. No. 263 of 1852, Nos. 44-51 & 53-7. 

=» Leg. Letter from Court, 6 March (No. 3) 1839. 

Courtenay libert, 77re Idechanics of Law Idaking (New York, 1914) 
p. 166. 
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based, as its autlior proudly claimed, on a comparative study of 
existing legal systems and tbeir practical working. It was 
“created ex nihito by the disinterested philosophic intelligence”.^ 
Its philosophic spirit and universality of outlook were derived 
from the great master Bcntham. Xhesc qualities were indeed 
unique, and were not shared by the later codes, which were no 
more than rationalised digests.®” In the words of Fitzjames 
Stephen, Lord Macaulay’s great work was far too daring and 
original to be adopted at once,®'' and it is not surprising that 
the period of gestation was prolonged. Further, it was singu- 
larly unfortunate that Macaulay should have been succeeded by 
Andrew Amos, who was wholly opposed to his predecessor’s 
basic approach. According to him, among other things, its 
great weakness lay in its being not based on a thorough study 
and understanding of the laws in force in the country. From 
Ivis examination of these laws and from the experience he had 
gained in India, he had come to the conclusion tluit they were 
not in such an unsatisfactory condition as was often made out, 
and, in many instances, “little modification and sometimes no 
change at all was requisite in the existing provisions of the law." 
The country did not need the code urgently, and the defects 
noticed by him were such that “it would not be expedient 
implicitly to follow the code’’. He, therefore, felt that there 
should be no hurry in enacting it, and it should be allowed to 
mature slowly.”® 'With the Fourth Member, whose responsi- 
bility it was to gxiidc the code through the Legislative Council, 

Hric Stokes, 'I'he ErtgUsh Utilitarians and India (Oxford, 1959}, p. 225. 
For a study of Benthamite ideas cnslirined in the Penal Code, see 
pp. 225-33 of the book. 

■>» Ibid. pp. 224-31. 

Etlff and Eetters oX lifacanlay (Edinburgh Edition, 1908), Vol. IX, 
p. 421. EC. G. Tucker, a well-known member of the Court of Dircclors, 
expressed the commonly-held view when he wrote that the code bore 
*“thc cliaractcr of a Icaal dictionary or philosophical treatise on criminal 
law, with examples in illustration, of the definitions, after the manner of 
Johnson’s folios”. J. "W. ICayc (Ed,), Idcmortals oX Indian Government 
(Condon, 1853), p. 371. 

Minute dated 21 October 1842, Pari, Papers, IT. L. No. 263 of 1852, 
pp. 455-6. Also, Amos’s minute dated nil. Leg. Dep, Pros., 20 August 
J83S, No. 33. 
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sitting in the opposition, not to speak of the doubts and fears 
of the other members, it is not surprising that no further action 
was taken on it during the last two years of Auckland’s regime. 
Conditions were all the more unpropitious in the time of Ellen- 
borough, because the new Governor General and his Council 
(except Amos and his successor Cameron) were dead against the 
Commission and the whole project of codification-S" The code 
came up before the Council at the end of 1S42. In his minute 
of 21 October 1842, Amos detailed his objections to it, and 
also observed that the opinions of some important persons had 
not yet been received. The latter consideration apart, the sub- 
ject of criminal law was being investigated by a commission in 
England and it was advisable to await its report, which was 
expected at an early date.®" The other members of the Coun- 
cil agreeing with him, the Court of Directors was informed that 
the Council was not yet prepared to take up the question 
“whether to introduce generally the whole or any particular 
chapters of this criminal code in their present form”.®* The 
Directors had not much faith in the Commission and were not 
interested in expediting the enactment of the code.®® 

The subject was taken up again only after the departure of 
Ellcnborough. The atmosphere was now favourable. The new 
Governor General Hardinge was well disposed towards the 
Commission,®® and C.H. Cameron and F. Millett, who had been 

As rceards the code itself, Ellenborough observed on a later date, 
“I have never studied the code attentively myself, but I will venture 
to tell your Ix>rdships that I have beard it often discussed with consider- 
able zeal in India, and that I have never happened to meet with one 
single gentleman who was not a philosophical English lawyer who 
approved of it.*’ Hansard (HI Series), VoJ, CXXVIU, pp- 18-9- 

Pari. Papers, H. L, IMo. 263 of 18S2, pp. 455-6. 

Leg. Letter to Court, 2 Uecember (No. 29) 1842. 

«* H. G. Tucker, writing to Sir Robert Peel in 1842, observed, “The 
‘Macaulay Code’, as it is called, which cost us no Jess than 100,000 £ 
remains a dead letter; and though I have repeatedly called attention to 
it, I have reason to believe that it is never likely to be brought into 
practical use.” J. "W. ICaye, A^emoriats oj" Indian Government (London), 
1853), p. 63. 

Cameron’s evidence. 7 June 1852, Pari. Papers, H; L. No. 88 of 1852 
Q. 2084. 
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Law Commissioners, succeeded to the Governor General’s 
Council. On 26 April 1845, the Council forwarded the opin- 
ions which had been received in respect of the code to tlic 
Commission, and directed it to attend to its revision “or to 
its final disposal otherwise”. Its attention was also drawn to 
the Seventh Report of the Commissioners on the Criminal Law 
of England “with a view to comparison and the detection of 
any omissions or other imperfections that may exist in the 
code”.®' Cameron and D. Elliott, the only remaining members 
of the Commission, submitted their first report on 23 July 1846, 
with a postscript on 5 November, and a second and concluding 
report on 24 June 2S47.®® On the submission of these reports^ 
they were asked to prepare a scheme of pleading and procedure 
with forms of indictment adapted to the provisions of the 
code.®® This was furnished on 1 February 1848.®’ 

Soon after the submission of the first portion of the revised 
code in 1846, Cameron recommended that it should be extended 
experimentally to the mofussil areas of the Bombay Presidency 
at once, because that Government had more than once asked 
for it. He made this suggestion in view of the opposition met 
with earlier from other quarters and the fear that the code 
might bo put aside again. The other members of the Council 
did not agree to the proposal. They ivanted the work of revi- 
sion to be completed, and, after that was done, to extend the 
revised code to all the Presidencies.®® Soon after the work was 
completed, on 4 March 1848, Cameron resigned, and was 
succeeded by J.E.D. Bethune. The progress of the code was 
again halted for another two years as the new Fourth Member 
entertained “very strong objections to the substance of the penal 

** Letter Trom tlie Government of Tndia to tlie Law ComTnission, 
26 April IS45, Pari, Papers, H. L. No. 263 of 1852, p. 457. 

os Pari. Papers, C, No, 19 of 1S47 and No. 330 of 1848. In his 
minute dated 13 November 1846, Oamcron observed that, although he 
liad signed the report, the entire credit for it was due to jEUiot only. 
Pari. Papers, IL L. 263 of 1852, p, 473. 

oo Letter from the Government of India to the Law Commission, 20 
IVIareh 1847, jh/dl. 476. - 
e? p. 502. 

Minutes of C. TT. Cameron, T. K. hladdock and P- MiHctt, Pari. 
Papers, H. L. No. 263 of 1852, pp. 473-5, 
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code itself, and expressed a doubt wbetber it could or ought to 
be passed into law”.®® 

The next time when the subject came up before the Governor 
General’s Council was in connection with the three draft Bills 
which had been designed to place European British subjects 
within the jurisdiction of the Company’s criminal courts. These 
measures evoked strong opposition, and it was demanded that 
they should not be enacted until the whole of the criminal law 
of the mofussil was revised and placed on a sound footing. The 
Government was obliged to yield and drop the measures, but 
the event brought home the urgency of placing the code on the 
statute book. Turning his attention to its progress, Dalhousie 
expressed great dissatisfaction at the delay in its enactment. IXe 
turned down firmly certain alternative suggestions put forward 
by Colwin, Judge of the Calcutta Supreme Court, and Bethune, 
and directed his Council to take up the code as revised by the 
Law Commissioners into consideration immediately. He did 
not “conceive it probable that a code prepared by men so 
eminent, judged and approved by so many men of learning and 
experience, should appear to the Legislative Council so bad in 
itself, and so incapable of amendment, that they should advise 
its rejection altogether”.’® Taking note of Bethune’s strong 
objections to it, he observed that they should not be allowed to 
stand in the way of the Council enacting it with such modifi- 
cations as it thought fit, and he hoped “that he [Bethunej will 

"Dalhousie’s minute, 19 April 1850, para 16, ibid., p. 506, Also, 
IJethune’s minute, 29 April IS50, ibid., p. 512. IDalhousic wrote to Sir 
George Couper on 16 April 1850, “My I.,aw Colleague, Bethune, ... 
hales the code, and if he can help it, it never will pass,” J G. A. Baird, 
Private Letters oj" the "Marquess of Dalhoitsie ( I91 1), p- 119. 

Minute dated 19 April 1860, Pari. Papers, I-f. L. No- 263 of 1852, 
p. 506. Writing to Sir John Hobhousc, President of the Board of Control, 
on II July 1850, Ualhousie observed, “I have all along understood that 
the Law Commission was appointed for the very reason that the Legislative 
Council was not sufficient for the task: which was in contemplation and 
for the express purpose of dealing with these deep subjects which the 
Council would not be expected to fathom .... I can sec no justification 
for the Council, if it is to give greater weight to its own incompetent 
opinion and the opinion of one English lawyer, than to the collective 
authority of the able men who framed the code originally.” British 
Museum, Add. Mss., 36477, ff. 240-1. 
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State no objections which he does not sincerely believe it to be 
his duty to insist upon’'.”^ “The strong stimulus” administered 
by the Governor General was necessary, as Bethune admitted, 
to make him attend **to the business of the code**,“" Bethxine 
and the other members of the Council, Dalhousie being mostly 
on tour, worked hard for a year from M^ay 1850. The code as 
revised by them was so different from the original that it gained 
the appellation “Bethune’s Code**-”^ Although Dalhousie was 
most anxious that it should become law as early as possible, he 
did not consider it proper to treat the sanction accorded in 1848 
to the code as revised by Cameron and Elliott to be applicable 
to its present version. While referring the code again to the 
Directors, he appealed to them not to permit it “to be laid on 
the shelf’% but send “some definite instructions for the guidance 
of the Governor General in Council”."'* A reply was received 
promptly authorisins fhe Council “to proceed to pass a law for 
giving effect to the code, as it may be finally arranged by 
with the concurrence of Ivir. Bcacock”,"^ who had been appoin- 
ted to sxiccecd Bethune as tlie Fourth Member. The code 
underwent a further revision at the hands of Sir Barnes Peacock 
and the Select Committee constituted by the new Legislative 
Council of J854. Their approach was more favourable to the 
basic principles which Macaxilay had in view.'^® The code was 

Minute dated 19 April 1850, Pari. Papers, H. L, No. 263 of 1852, 
pp, 503-S. \ 

•s hlinuto by Bethune, 29 April 1850, p. 510. 

73 Evidence of Jr. J. ITalliday, Pari. Papers, If. C. No. 426 of 1852-53, 
Q. 39S>5-6. Also, evidence of Sir Edward Ryan, H. JL. No. 20 of 1852-53, 
Q. 2359. 

Dalhousic’s minute, 7 July 1851, Pari. Papers, If. L. No. 263 of 1852, 
pp. 535-6. 

Leg. Letter from Court, 4 Pebruary (No. 2) 1852. 

■f® The Law Commissioners in Hngland asked what form the penal code 
would take so that tlicy could formulate the code of procedure accord- 
ingly. In the course of its reply, the Select Committee of the Legislalive 
Council on the code observed, “The Penal Code as orisinally prepared 
by the Indian Law Commissioners when Ivfr. Ivlacaulay was the President 
of that body should form the basis of the system of penal law to be en- 
acted for India.” Letter addressed to the Legislative Council, dated 
7 July 1854, Papers of Act XLV of 1860, pp. 251-3. 
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finally passed into law on 6 October I860, a year after IV^^acau- 
lay’s death. The credit for tHis important piece of legislation 
sliould be sbared in equal measure by Macaulay' who drafted it 
first and Peacock who revised it and saw it through, the 
legislature.’^ 

European British Subjects and the Company's Criminal Courts 

The Law Commission submitted another report on a closely 
allied subject. Frequent complaints had been received from 
the mofussU authorities about the difhculties experienced in 
exercising control over European British subjects. One such 
complaint was in respect of the working of Act IV of 1837- 
Under this enactment European British subjects were allowed 
to acquire and hold land or landed interests on the same 
terms as Indians. But there was no provision for enforcing 
''the due performance by British subjects, being zamindars 
or farmers, of the different police duties, which by the custom 
and previous law of the country could be compelled from native 
zamindars, farmers and others”.’® Amos put forward a draft 
Bill to make good the lacuna.’^ The Governor General in 
Council was satisfieci that legislation was required upon the 
subject. But, at the instance of Cameron, in June 1843, the 
question was referred to the Law Commission, which was asked, 
to make enquiries in respect of the duties and responsibilities 
incidental to land tenures The Commissioners, in their 
report of 4 hTovember 1843, ignored the main point of refer- 
ence and viewed it as a part of the general question of bringing 

played fay these two distinguished personalities. Sir James 
^ephen wrote, *‘The long delay in the enactment of the Penal Code had 
thus the singular but most beneficial result of reserving a work which had 
been drawn up by the most distinguished author of the day for a minutely 
capful revision by a professional lawyer, possessed of as great experience 
and as much technical knowledge as any man of his time. An ideal 
code ought to be drawn by a Bacon and settled by a Coke.” Cited by 
tts Administration and Progress (London, 1903), 

Pari, Papers. H. C. hlo. 623 of 1844. t» 334 

Ibid., pp. 33J-2. 

Ibid., pp. 334-5. 
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European British subjects within the jurisdiction of the Com- 
pany’s Courts in criminal matters. As there appeared to be no 
iiJceiihood of the pena? code being passed into Jaw at an early 
date, they put forward an interim scheme for the consideration 
of the Council. Firstly, because European British subjects 
were greatly averse to being made subject to the Atulrammadan 
penal law, the penalties imposed in their case were to be those 
'‘which they would be liable for similar offences committed by 
them at the Bresidencies”. Secondly, they were to be subject 
to the Company’s Courts in respect of all offences committed 
in the mofussil areas, except in the case of capital offences. 
Thirdly, the trying judge was to be a Justice of the Peace. This 
ensured that the judge would invariably be a European British 
subject, as none but a person of this class could be appointed a 
Justice of the Peace outside the Presidency towns. And lastly, 
they were to have a right to claim trial with the help of asses- 
sors, three in number, one of whom at least was to be a 
European British subject.®*^ 

No action was taken on the report for six years. In 1849, 
Bethune resurrected it in connection with another legislative 
project, but put forward a totally different plan. He did not 
agree with the Commission’s main recommendation that the 
English criminal law, as in force in the Presidency towns, should 
be the law applicable to European British subjects in the mofus- 
sil areas. He considered it intolerable that the Company’s 
judges should be'askcd to master the intricacies of the English 
criminal law for the of a few Englishmen, and felt that 

what was good for the'’*‘eopIc of the country in general should 
be good for them also. " Moreover, in his opinion, the criminal 
law of the mofussil was^ pt in so unsatisfactory a state as was 
often made out. The- ore, he recommended that European 
British subjects shoul^ii be made amenable to the Company’s 
Courts forthwith on tSos basis of the same law as was applicable 
to Indians, except in i rspect of cases requiring capital punish- 
ment. To make theff obviously unpopular measure acceptable, 
he recommended tht^introduction of the jury system, an institu- 
tion to which Englis^nmen were greatly attached. Being oppos- 
ed to racial discrirfiination of any type, he wanted everyone. 
Ibid., pp. 335-46. 
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not merely European British subjects, to have the right to 
claim trial by jury, and in framing the panel of jurymen objec- 
tions on grounds of race, place of domicile or creed were to be 
invalid.®^ 

Bethune’s proposals had the support of the whole Council at 
first and three Bills based on them were published for general 
information. But the great opposition which the measures 
evoked from the European community,®^ and the opinions 
expressed by the judges of the Supreme Court, made Halhousie 
change his position. "While he still believed that the ^‘present 
mischievous exemption” should go, he came round to the view 
that Englishmen should not be deprived of the right to be tried 
according to their own laws until the penal code became law.®^ 
As stated earlier, he turned his attention towards expediting 
that project. The other members of the Council were divided 
on the issue. J. E. D. Bethune and J. Lewis were strongly 
opposed to the postponement. But, F. Currie and J. H. Liltler 
saw no harm in waiting for the code, although they did not 
share the views of the Governor General about the draft mea- 
sures.®® Thus, a reform which was considered to be of the 
utmost urgency by the authorities, both in India and England, 
in 1833 was again shelved.®® and the action was approved by 
the Court of Directors.®’ It may be added that the proposal 
which led to this enquiry in 1843, but got entwined with more 

Bethune’s minutes, dated 23 May, 8 June and 23 July J849, Leg. 
Dep. Pros.. lO May 1850, Nos- 25 & 27-5. 

The intensity of the opposition is reflected in a tract published at 
the time, entitled “Tyranny in India ! Engiishmen robbed of the Blessings 
of Trial by Jury and English Criminal I-^aw, Christianity insulted**. 
L. J. Trotter, who was not unsympathetic towards the European point of 
view, wrote, “Against Mr. Bethune himself, as the framer of this new 
Black Act, the license of abuse soon passed into the shamefullest lengths 
of sheer slander”. The History oj" the British Empire in India, 1844-62, 
Vol. I CLondon, 1866), p. 231. 

®* J- G- A. Baird, Private Tetters of the ATarguess of Dalhonsie (1911), 
p. 119. Also, I>alhousie’s letter to Sir John Hobhouse, 30 A^pril 1850^ 
British Museum, Add. Mss. ,36477, AT. 197-9. 

«* Leg. Dep. Pros,, 10 May 1850, Nos. 73-7. 

®« Leg. Letter to Court, lO May (No. 7) 1850. 

Leg. Letter from Court, 27 November (No. 15) 1850, 
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general and intricate issues, was finally passed into law as Act 
II of 1853 on the lines of the original suggestions of Amos.®® 

Abolition oj' Slavery 

Next to the penal code, the most important subject of investi- 
gation by tiie Law Commission was slavery. Certain measures 
had been talcen before this time for its regulsitjon and discourage- 
ment,®® but they were much too feeble and hardly touched the 
core of the problem. Xhe motive force for the proposed 
abolition was the pressure of British public opinion. Xhe 
Charter Act of 1833 directed the Government of India to take 
the subject into consideration “forthwith*’ and submit annual 
reports to Parliament as to the progress made. Xhe preoccupa- 
tions of the Commission with the penal code prevented it 
from taking up the subject earlier. In spite of repeated 
reminders from the Court of Directors,®® an interim report^^ 
containing evidence was submitted only in 1839 and the final 
report in 1841.®^ 

The Commission commented on the great difference between 
slavery in India and that in the West Indies and the other 
colonies. In India the institution was of very mild nature*’* 

Leg. Letter to Court, 2 June ChTo. 11) 1853. Also, Leg. Dep. Pros,, 
17 September 1852, Nos. 1-6, and 4 February 1853, Nos. 13-22. 

8» A Regulation of Warren Hastings issued in 1774 prohibited the 
buying and selling of slaves, except in the case of persons who were 
already slaves by legal purchase. Under a statute of JS07 importation 
of slaves by sea was prohibited throughout the British Empire. Bengal 
Regulation X of ISII and Regulation ITT of 1832, as construed by the 
Sadr Court, prohibted importation of slaves into Bengal by land or sea 
for the purpose of trade. In Bombay and Madras a master was rendered 
liable to capital punishment for the murder of his slave, and certain res- 
trictions on slaves appearing as witnesses under hLuhammadan Law were 
also removed. Report of the Indian Law Commission on Slavery, 1841, 
Pari. Papers, H. C. No. 262 of 1841 (Session 1), pp. 182-8. See also the 
account in L. S- S, O’lvlalley (Ed.), Nfodern India and the West (London, 
1941), pp. 71-3. 

so Leg- Letters from Court, 29 August (No. 14) 1838, 29 July (No. 9) 
1840 and 13 October (No. 23) 1841. 

Leg. Letter to Court, 4 February (No. 4) 1839. 

Pari. Papers, H. C. No. 262 of 1841 (Session I). 
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Slaves were well-fed and clothed, humanely treated and 
contented with their lot, and there was no general desire for 
freedom among them. Indeed in''a way, their condition was 
as good as or better than that of free labourers “in respect of 
the supply of their physical wants, and particularly of the 
certainty of that supply”.®^ From this analysis of the facts, 
the Commission came to the unanimous conclusion that the 
total abolition of slavery in India on the lines followed 
in the British Colonies would be “an unnecessary and very 
unpopular interference with the interests, as understood by 
themselves, both of masters and slaves”.®* All that was neces- 
sary was to place the system on a sound footing, with adequate 
safeguards to prevent oppression and ill-treatment. According 
to the Commission’s recommendations it was to be lawful for 
any free person of full age to contract to serve for life or for 
any number of years. Parents or guardians were to have power 
to apprentice their minor children or wards up to the time they 
would attain majority. There was to be provision for the 
registration of these apprenticeship contracts to prevent abuse. 
While the Commissioners were unanimous in making these 
recommendations, they were divided on one issue. The majo- 
rity considered it necessary to vest masters with a moderate 
power of coercion over their slaves. Without such a provi- 
sion, they were afraid that the system would not function 
at all. The minority, on the other hand, felt that a master 
should be given no more power of correction over his 
slave than over a free hired labourer. A slave was to be freed 
if he was ill-treated or subject to any other form of abuse In 
the absence of any special power of coercion, the faithful 
performance of their respective obligations by masters and 
slaves would largely depend upon their mutual interests and 
wishes, and the legal condition of slaves would approach much 
-more nearly to pauperism than to what was called slavery in 
other countries.®® 

'SVhen the report came up before the Governor General’s 
Council, the members reacted differently. Only one of the 
members, W.W. Bird, was in favour of the total abolition of 

<"> Ibid., pp. 30 & 188. »* Ibid., p. 198. »* Ibid., pp, 215-9. 
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shivery. Tliis wns to be acliJevcd, not by innking tlic practice 
or slavery a penal olTcncc, but by tiic refusal of the civil and 
criminal cotirl.s of tbe country to recognise any right arising 
out of it and by their not making any distinction between a 
free man and a slave in the enforcement of laws. The other 
members of the Council were on the whole in favour of 
recognising the civil obligations arising out of slavery, except 
that no slave was to be sold in execution of the decree of a 
court or for the enforcement of any demand of rent or revenue 
On the question of vesting masters with special powers of 
coercion, opinion was sharply divided. Auckland was one 
with the minority of the Co'minission and wanted no distinction 
to be made between a free person and a slave in respect of 
criminal law. lie wanted it to be expressly laid down that 
' any act which would be a penal o/Tence if done to a free man 
shall bo equally an olTcnco if done to any person in any 
condition of dependence”.®" But, Amos shared the view of 
the majority of the Commission that without a moderate power 
of coercion the recognition of civil rights in respect of slavery 
would have no meaning. Any reform under those conditions 
would bo tantamount to its total abolition a step to which all 
tlic mcmbcr.s of the Council except Bird wore opposed.®’ 

As required by the Charter Act of 1833, the orders of the 
Court of Directors on the subject were sought The instruc- 
tions given on this momentous question by the Directors were 
advisory rather than mandatory. They expressed their general 
agreement with the views expressed by Auckland. After 
stressing the need for great caution and delicacy in handling the 
subject, they left to the discretion of the Government of India 

A proposal to lltc same ctTcct had been made in JVlacaulay's Penal 
Code of 1837, Nolo B. 

Writing to Sir John IJoblioiisc on 21 March 1841, I-ord Auckland 
ob.served that he did not agree witli either of the parties in the l.si\v 
Commission. "It seems to me”, he wrote, "till attempts to regulate 
eorporal punisinnent or sales or removals will be steps backwards ratiier 
titan forwards. We iiavc but to assert that tlicrc is no slavery in India, 
and in a very sliort time lltcrc will be none.” nritisli Museum, Add. 
Mss., 36474, r. 467. 

Leg. Dcp. Pros., 24 January tS42, Nos. l-t5, 21 Marcli 1842. Nos. 
15-17, and 27 May 1842, Nos. 6-11. 
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“the gradual and simultaneous introduction of these provi- 
sions and enactments, in such, districts and at such times” as 
might he considered most favourable ‘'to ensure their ultimate 
success in the immediate mitigation and final extinction of 
slavery in India”.®® 

In the light of the opinions expressed by the Court of Direc- 
tors, the members of the Governor General’s Council were 
inclined to accept Auclcland’s proposals in respect of criminal 
law and to retain the status quo in civil matters. Xliis, accord- 
ing to Amos, destroyed the substance of the institution of 
slavery, and he saw no purpose in retaining the shadow in the 
form of civil rights.®® The measure that was finally passed 
into law as Act V of 1843, and approved by the Court of 
Directors,^®® was negative in form. It did not declare the sale 
or ownership of a slave a penal offence. It merely laid down 
that a master had no more power of correction over a slave 
than over a free labourer, that no civil or criminal court in the 
country should recognise or enforce any right arising out of 
slavery, and that no public officer should effect the sale of a 
slave in execution of the decree of a court or for the enforce- 
ment of any demand of rent or revenue. The effect of the 
enactment was, however, far-reaching. It virtually abolished 
slavery. The institution could survive only to the extent it had 
the force of custom behind it and the rights derived from it 
could be enforced with the aid of customary sanctions without 
in any way violating the penal laws of the country. 

There was nothing in Act V of 1843 to prevent possession of 
child slaves or traffic in them. There was strong opposition in 
the Council to the banning of the sale of children to slavery, as 
this generally took place during famines, and parents parted 
with their children only to save them from certain death. A 
suggestion that a system of apprenticing with due registration 

»» Log. Letter from Court, 27 July (No, 11) 1842. 

»” Leg. Dep. Pros., 25 November 1842, Nos. 9-16, and 7 April 1843 
Nos. l-l€, ' 

40Q Letter from Court, 3i January C^o. 4> 1844. In his evidence 

b^ore the Select Committee of Parliament, C. H. Cameron observed 
‘Xhe legal right of slavery is entirely extinct; but facto slavery is in 
existence’*. Pari. Papers, XI. L. No. 88 of 1852, Q. 2118. 
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before a Magistrate should take the place of such sales was 
considered to bo not feasible administratively. Reform in 
this held found its completion in the Penal Code of 1860, which 
made the possession of slaves (including children) and trallic in 
them penal offences. 


Lex JLoci Report 

The next important subject to which the Law Commission 
devoted its attention was the codiheation of the substantive civil 
laws of the country. This was a highly difllcult and complicat- 
ed task, since they comprised for the most part the personal 
laws of the dilferent communities. Many experienced adminis- 
trators warned against any interference with the traditional 
laws and usages of the people in the name of reform. But 
the Commissioners would not bo deterred by such warnings, 
and clearly envisaged the codiheation of the inheritance, mar- 
riage and other personal laws of the Hindus and Muslims in 
due course. The only report they submitted, however, 
referred to the supply of a serious lacuna in the held of civil 
law, namely, the absence of a hxed law in the mofussil areas for 
persons other than Hindus and Muslims. Complaints were 
frequently made by the Armenians, Anglo-Indians, Indian 
Christians and Parsis.'®^ The Armenians represented that 
their traditional laws were very vague and uncertain, and they 
prayed that the benefits of the English law may be extended to 
them. The Anglo-Indians posed difficult problems to the 
Company’s judges because of their mixed character. The rights 
of persons converted to Christianity were in a state of uncer- 
tainty. The position of the Parsis was highly anomalous, be- 
cause they were subject to the English common law within the 
Presidency towns and to their own traditional laws outside 
them. Commenting on the situation of these communities, the 
Law Commission observed that while the Presidency towns had 
a tex /act in English law, the mofussil areas had none, and the 

Lee. "Dcp. Pros., <5 January 1843, Nos. 3-5, and 7 April J843, No. 1. 

C. H. Cameron’s evidence. Pari. Papers, E. L. No. SS of 1852, 
Q. 2048. 

Leg. Letter (o Court, 20 March (No. 3) 1837, paras 73 & 83-7. 
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want should be supplied urgently. It submitted a report on 
the subject on 31 October 1840^“* and also a draft Bill on 22 
May 1841-^°^ The main recommendations of the Commission'”® 
were as follows Firstly, such of the laws of England as were 
applicable to the conditions of the people of India, and not 
inconsistent with the Regulations and Acts in force in the 
country, were to be extended over the whole of British India 
outside the Presidency towns, and all persons other than Hindus 
and Muslims were to be subject to them. Secondly, all ques- 
tions concerning marriage, divorce and adoption concerning 
persons other than Christians were to be decided by the rules 
of the sect to which the parties belonged. Lastly, there was to 
be a College of Justice at each of the Presidencies with the 
judges of the Supreme and Sadr Courts as members. In all 
appeals from the decisions of the mofussU courts, the appellate 
court was to consist of one judge of the Supreme Court, with 
or without associates. In essence, the Commission’s proposal 
was to make English law the lex loet of the mofussil areas as 
in the case of the Presidency towns. 

The progress of the lex tod measure was halted by the 
preoccupations of Lord Auckland with urgent and important 
matters during 1841.'°” In 1842, the subject came up before 
the Council when Lord Hllenborough was on tour in the Upper 
Provinces. There was a sharp difference of opinion as to the 
course of policy to be pursued between A. Amos and H. T. 
Prinsep, the latter being highly critical of the Commission’s 
proposals.'”® The President of the Council, W. W. Bird, felt 
that “it would be dangerous to legislate until opinions were less 
divided’’, and the measure was circulated for obtaining the 

Pari. Papers, H. C. No. 585 of 1842, p. 439. 

Pari. Papers, H. C. No. 300 of 1843, p. 370, 

Apart from its basic recommendations, in the words of A. Amos, 
it was “a comprehensive report giving a history of the judicial systems 
in the three Presidencies, tracing them through their several modifications 
to their present state, and presenting a distinct view of all the existing 
establishments for the administration of civil and criminal justice*'. Note 
on the working of the I-aw Commission, dated 27 January 1843, I.eg. Dep. 
Pros., 7 April 1843, No. 19. 

*07 Leg- Uep. Pros,, 8 July 1842, No. 19, 

*os Ibid., Nos. 19-21. 
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views of the Local Governments, Sadr Courts, etc.^o® No 
further progress was made during the time of Ellenborough 

*the state of the country not being favourable during the large 
portion of the time to the introduction of the measure”,^^® 
Lord Hardinge attached great importance to its early enactment 
and causecf the publication of the Commission’s report, together 
with the draft Bill, in January 1845 with a view to elicit public 
opinion. Before the consideration of the subject was resum- 
ed, however, the Court of Directors ordered that no law for 
declaring the Igx loci of India should be passed without its prior 
sanction.^ ^ When the subject came up next before the Council, 
T. H. A^addock pointed out that at the time the Commissioners 
submitted their first report in 1840 they had intimated their inten- 
tion to prepare a code or codes of substantive Jaw to be adminis- 
tered under the lex loci measure. In the absence of such a code, 
he held that the measure would introduce into the mofussil 
areas, **most unnecessarily, a complicated and obstruse form 
of law, which with our present means it would be difficult if 
not impossible to administer”. In this view, he had the 
support of the eminent authority of two of the judges of the 
Supreme Court at Calcutta, Sir Lawrence Peel and Sir H. W. 
Seton.^^* Hardinge and the rest of his Council, on the other 
hand, were of the opinion that, even withoiit the proposed code, 
the measure would be a step forward and would have **^the 
effect of approximating the system in the Hast India Company’s 
Courts in point of uniformity to those of the Supreme Courts 
at each Presidency”.**® In view of the directions of the Court 

209 Leg. Letter to Court, 17 March (No. 6) 1843. 

aio Minute by ITardinge, IS July 1845, Leg. Dep. Pros., 6 September 
1S4€, No. 32. 2“ /5/V/. 

, *** Leg. Letter from Court, 21 May (No. 15^ 1845. 'The Directors* in- 

junction was not based on any official reference, but on a newspaper 
report of the proposed Bill. Hardinge, however, had no intention to 
permit the enactment of the measure finally without a reference to the 
Directors. Pari. Papers, H- L. No. 88 of 1852, Q. 2092-4. 

*** X. H. Maddock’s minute of August 1845, Leg. Dep- Pros., <5 Sep- 
tember 1846, No. 4. 

Letter from Peel and Seton to Hardinge, 25 March 1S45, and minute 
by Peel, 18 July 1845. Jbid.^ Nos. 32 & 34. 

Cameron wrote on 1 August 1845, **Xhe Z^ex Loci Act is approved 
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of Directors, however, no decision was reached and the papers 
were transmitted to it for orders.^*^® The Directors presumably, 
agreed with Maddock and Peel that a code was essential for the 
success of the enactment. But there was no one to prepare it, 
the Law Commission being in'a state of semi-dissolution. No 
instructions were, however, received from the Directors, and 
the subject lay in cold storage until the second Law Commission 
attempted next to tackle it. 

Judicial Organisation and Procedure in the Presidency Towns 
and the Straits Settlements 

The Law Commission submitted a number of valuable reports 
bearing upon judicial organisation and procedure. The first of 
the reports in respect of the courts in the Presidency towns 
referred to the administration of criminal justice. A. practice 
had developed in Calcutta by which petty offences were sum- 
marily tried and disposed of by Magistrates, although the law 
required trial by jury before the Supreme Court. This was 
stopped when its illegality was noticed; but in consequence the 
Supreme Court was overburdened with work, and the public 
were also greatly dissatisfied. As Auckland observed, “The 
impunity of small offences would be more cheerfully borne than 
the expense and delay of attendance, first upon the Magistrate 
for committal and secondly, at the Court for trial”.H^ Any 
extension of the system of trial by jury was considered unwise,- 
because great difficulties were being experienced in finding quali-- 
fied jurymen. On the subject being referred to the Law 
Commission for investigation and report, it put forward a 
scheme which was in consonance with its general ideas of 
judicial reform. It proposed, in place of the Quarter Sessions 
which were practically defunct, the setting up of a Subordinate 

by all the Supreme Courts, by all the Sudder Courts except one (the North 

West Sudder) and by all the IVIembcrs of the Government except one 

Sir Herbert hladdock.” ibid.. No. 35. 

»»» Leg. Letters to Court, 5 July (No. 19) 1845 and 6 September (No 241 
1845. ' 

Minute dated 11 January 1839, Leg. Dep. Pros., 4 February 1839 
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Criminal Court, presided over by a single judge with three 
assessors to assist him. The decision was to lie with the judge, 
but he was to state in his findings the opinion of the assessors. 
The Court was to have power to sentence to imprisonment up 
to one year or to fine up to Rs’. 1,000.^^® The proposal did 
not, however, find favour with the Governor General in 
Council, the employment of assessors and jurymen being 
marked out for criticism. The immediate requirements would 
be adequately met, it was considered, by legalising the existing 
practice of trial by the Justices of the Peace, acting singly, in 
their magisterial capacity, and Act XXI of 1839 was passed 
accordingly.^’® Magistrates were empowered under the Act to 
try persons for simple larceny if the value of the property did 
not exceed Rs. 20 and sentence them to imprisonment up to 
six months. 

As in the case of the machinery for the disposal of petty 
crimes, there was also great dissatisfaction with the working of 
the Courts of Requests, which disposed of small causes in the 
Presidency towns. In addition to other limitations on their 
authority, the pecuniary limits of their jurisdiction were low. 
There was also no uniformity among the Presidencies in the 
extent of their jurisdiction or in their procedure. Cases which 
did not fall within their purview went up before the original 
side of the Supreme Courts.*®® The expense and delay atten- 
dant on a suit in the latter amounted to a denial of justice, 
especially in small causes, and there was great demand for 
cheaper and quicker dispensation of justice. On the recom- 
mendation of Macaulay the question of revising the system was 
firs preferred to the Law Commission in 1836.*®* Owing to the 
pressure upon its time there was considerable delay in the 
question being taken up. Therefore, under instructions from 
the Governor General, the Fourth Member, Amos, submitted a 

**® Report of the Indian I,aw Commission, dated 30 August 1838, ibid.. 
No. 40. 

»»» Ibid., Nos. 52-56 & 61. Also, Leg. Letters to Court, 4 February 
(No. 8) 1839 and 21 Qctober CNo. 24) 1839. 

ISO iVtorley, TVre Administration of Justice in British India 

(London, 1858), p. 25. 

>** Pari, Papers, H. C. No. 300 of 1843, p. 274. 
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draft Bill on the subject on 30 June 1841J®® Instead of 
immediately talcing up the Bill for consideration, tbe Governor 
General in Council referred it, along with other papers, to the 
Law Commission for its opinionJ“ The Commission promptly 
prepared a draft measure of its own and submitted it on 31 July 
1841, with a promise to furnish an explanatory report as early 
as possible. Unlike Amos’s Bill, this measure proposed 
extensive and fundamental changes in the existing system. The 
Commission viewed the. subject as part of its general scheme 
of reform, which included the setting up of a College of Justic:e 
at each of the three Presidencies. The College was to have on 
its bench the judges of the Sadr and the Supreme Courts, and 
its appellate jurisdiction was to extend over the Presidency 
towns as well as the mofussil areas. A Subordinate Civil 
Court with unlimited jurisdiction was to take the place of the 
Calcutta Court of Requests, and an appeal was to lie from it to 
the College of Justice. The Commission also proposed impor- 
tant procedural changes on which there were strong differences 
of opinion among eminent jurists and law reformers. These 
related to administration by the same court of “the rules of 
law which are called law and the rules of law which are called 
equity”, association of assessors, and oral examination of 
witnesses.^®* 

Being aware that its proposals involved “changes of great 
Importance and technical questions of considerable nicety” 
which could not he finalised without a reference to the Court of 
Directors, the Commission put forward in February 1842 a 
draft Bill for temporarily remedying the inconveniences in the 
proceedings of the Calcutta Court of Requests, On the basis 
of the practice which had developed at Bombay, it recom- 
mended that a judge of the Supreme Court should hear small 
causes which did not come within the purview of the Court of 
Requests and in which the plaintiff’s claim did not exceed 
Rs. 400.1=® 

While the consideration of the temporary scheme by the 

Ibid., pp. 307-10. 

»== Ibid,, p. 314. 

Ibid., pp. 324-5. 

Ibid. pp. 315-9. 
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Government was proceeding at a snail’s pace,*®® the Com- 
missioners submitted on 15 February 1844 their promised 
report on the permanent scheme, together with a revised 
The recommendations of the Commission were mostly 
based on Bentham’s ideas of judicial reform. The Commis- 
sioners were quite aware of the opposition they would have to 
encounter, as their plan upset the whole pattern of the constitu- 
tion and procedure of Her Majesty’s Courts. They knew that 
they would have to contend with the fear entertained by the 
European British community that its cherished institutions 
were In danger and also with the professional interests of the 
bar, which wanted to keep judicial procedure as complicated 
as possible to maintain unimpaired the existing opportunities 
of obtaining lucrative fees. To make their scheme acceptable 
tlie Commissioners made a unique proposal. The Subordinate 
Civil Court proposed by them was to' function with the reform- 
ed procedure, while the Supreme Court was to continue with 
its antiquated forms. Within the limits laid down, both the 
courts were to have concurrent jurisdiction *in civil actions at 
law, and a suitor was to be free to prosecute his case in 
whichever Court he liked. They hoped that the reformed 
procedure would prove its worth by attracting most of the 
suitors to the new court.^®® 

The temporary scheme underwent a marked change at the hands of 
the ‘Council, and the draft Bill as revised was read for tlie second time 

on 23 November 1843. Pari. Papers, Hf. C. No. 272 of 1845, p. 115. The 
measure made no further progress. 

1=7 jbid., pp. 3-50. 

xaa xhe Commissioners observed, ♦♦When these two roads are open at 
the same time, it will be very instructive to observe what sort of causes 
are carried by the new road, and what sort by the old. Our own belief 
is, that in no long time it will become disreputable to sue at law in the 
Supreme Court. It will soon be understood, that a plaintiff who prefers 
bringing his action there, is a man who is afraid of being personally 
examined as to the truthofhis case, a man who shuns equity and good 
conscience, a man who wishes to entangle his adversary in the meshes of 
written special pleadings, and to have his cause decided upon some point 
foreign to the merits of it. 

*Tn this state of things, wc of course expect that the common-law juris- 
diction of the Supreme Court will wither away in the presence of its 
and that the Legislature will shortly be able to abolish it without exciting 
alarm or regret.’* Ibid.y p. 5. 
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The Government Of India referred the report of the Commis- 
sion to the Court of Directors with the remark that it would 
await “the opinions of the highest authorities on law and 
jurisprudence at home on this highly technical matter” before 
expressing its views2®* The Directors, however, rejected the 
whole basis on which the Commission had proceeded. They 
turned down the proposal to set up a new court and directed 
that any reform should be on the basis of improving the existing 
tribunals. As regards procedural reforms, they observed that 
they would be "most happy to see any improvements in Her 
Majesty’s Courts that would tend to simplify their proceedings 
and diminish the expense of litigation, without impairing their 
efficiency or introducing principles and rules of practice mark- 
edly at variance with those prevailing in ‘Westminster Hall”. 
Further, they warned the Government of India that "funda- 
mental alterations in the administration of English law by 
English judges should not be suggested without the gravest 
consideration, and ought never to be carried into effect without 
the previous sanction of the Home authorities”.!-'''’ Thus, 
another valuable report of the Commission proved fruitless. 
After further prolonged discussion and correspondence, a 
modest scheme for setting up a Court of Small Causes at the 
three Presidency towns was passed into law as Act DC of 
1850 .”' 

The judicial system of the Straits Settlements was another 
important subject of enquiry by the Law Commission. This 

Leg. Letter to Court, lO May (No. II) 1844, Lord Ellenborough 
felt that the Council “had not time or means to form an opinion upon 
such a large proposition of la-w reform”, and wanted the matter to he 
referred to the authorities in England for orders. Evidence by C. H. 
Cameron, Pari, Papers, H. L. No. 88 of 1852, Q. 2003. 

““ Leg. Letter from Court, 21 January (No. 2) 1846. The Law Officers 
in England, according to C. H. Cameron, were favourably inclined towards 
the Commissioners’ proposals, but the Directors were not agreeable. The 
discussions ended, he added, "desiring me to take Westrolnsler Halt for 
my model — which I did not take for my model, certainly; I could not 
ever be persuaded to do so”. Pari, Papers, H, L. No. 88 of 1852 O 2008 
& 2073. 

Leg, Letters to Court. 13 March (No. 5) 1847, 6 May (No. 20) 1848 
9 September (No- 2^ 1848 and 24 September (No. 15) 3850. Z-eg. Letters 
from Court. 20 October (No. 13) 1847 and 31 January (No. 4) 1849. 
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was occasioned by the Government of India’s decision, taken 
with the approval of the Court of Directors, to abolish the 
Recorder's Court as a measure of cconomy.^'’^ The report of 
the Commission was submitted on 8 February 1842’“ and 
covered the entire structure of the judicial system of the Straits 
Settlements. Further, it raised several important questions 
of principle and tried to find solutions for them, which, if 
approved, would have been “guides to the Commission in 
defining the constitution and procedure of all our courts”.’®* 
The recommendations made in the report had the general 
approval of ‘Ellenborough’s Government, except on the subject 
of procedure The Court of Directors too was favourably 
inclined, but the progress of the measure was protracted mainly 
on the issue of the form in which its sanction as required by 
law was to be accorded While the enactment of the measure 

was being delayed, tlie situation greatly altered. In April 
1.845, the Directors observed that economy was no longer the 
ruling consideration and the Recorder’s Court might bo conti- 
nued with such reforms as were necessary.’®’ Further discus- 
sions on the subject proceeded on a new basis without direct 
reference to the Commission’s report.’®® ' 

During the fag-end of its career, on 3 July 1845, the Com- 
mission also submitted a valuable report on the subject of the 
remuneration of the officers of Her Majesty’s Courts of Judica- 
ture,’®® but it was not of much significance from the point of 
legislation. 

Judicial Organisation and Procedure of the Adofussit Courts 

The Law Commission presented reports on the following sub- 
jects concerning the Company’s Courts in the mofussil areas: 

”2 Pari. Papers, H. C. No. 300 of 1843, p. 123. Ibid., pp. 135-48. 

*3* Minute by Amos, Leg. Dep. Pros., 7 April 1843, No. 19. 

1*8 Leg. Dcp. Pros., 30 December 1S42, Nos. 6-11. 

Leg. Letter to Court, 30 December (No. 32) 1S42 and 11 January 
(No. 2) 1S45. Leg, Letter from Court, 3 May (No. 9) 1843. 

*3’? Leg. Letter from Court, 30 April (No. lO) 1845. 

i.a Leg. Dep. Pros., 25 July 1851. Nos. 1-5, and Leg- Letter to Court, 
11 July CNo. 11) 1851, 

”!> Fan. Papers, U. C. No. 14 of 1847, p. 266. 
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reorganisation of the A^adras judicial sj'stem consequent upon 
the proposed abolition of the Provincial Courts^^'^; legal training 
in India for the Company's civil servants to enable them to 
serve better in the judicial branch of the service;^*^ and assimi- 
lation into a uniform system of the oflSces of the Principal Sadr 
Amins, Sadr Amins and I^unsiffs in the three Presidencies v/ith 
a view to render them more efficient for the administration of 
both civil and criminal justice*^** As regards the first of these 
subjects concerning the Ivladras judiciary, the Commission vras 
at first averse to any change being introduced piecemeal, since 
fundamental and comprehensive reforms in respect of the whole 
of British India were in contemplation. Xhe Court of Directors, 
however, pointed out that the abolition of the Provincial Courts 
had been decided upon as early as 1830 and directed that this 
measure of reform should not be postponed any longer.’^^® Xhe 
Madras Government also pressed for early legislation on the 
subject- In view of these pressing demands, the Commission 
reported on the interim arrangements to be made to give effect 
to the object within the broad framework of its general schemes, 
and its recommendations, with certain modifications, formed 
the substance of Act VII of 1843. Xhe reports of the Com- 
mission on the last two subjects were useful documents, 
containing a clear picture of the structure of the Company’s 
Courts in the three Presidencies, but their recommendations do 
not appear to have had any immediate effect on the course of 
legislation. 

As regards judicial procedure, the most important and 
fruitful of the Commission’s reports referred to special appeals 
to the Sadr Courts- Under the system in force, there was no 

Two reports dated 2 August 1840 and lO July 1841, Pari. Paoers 
U. C- T4o. 585 of 1842, pp. 323 & 550- ’ 

Report dated 2 July 1842. Pari. Papers, U. C. I^o. 300 of 1843 
p- 485- * 

Report dated 17 I^4:ay 1843, Pari. Papers, H. C. 623 of 1844 p 151 
There is no evidence of a Civil Procedure Code having been prepared by 
the Commissioners, as stated by Whitley Stokes. In this connection, see 
Htic Stokes, The English Utilitarians emtj India (Oxford, 1959^ p 259 

Leg. Letter from Court, 20 January (No. 71) 1841- Also/ Litter from 
the President in Council to the Governor Genera! on tour giving a full 
history of the case. Leg- Dep. Pros., 24 Pebmary 1843 No 29 
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guarantee that the interpretations of laws applied by the Com- 
pany’s Courts, would be uniform and consistent- In the 
Presidency of Bengal, for instance, there were two independent 
Sadr Courts, one at Calcutta and the other at Allahabad- 
Xheir rulings and decisions, however divergent, were final with- 
in their respective jurisdictions, subject to the revision of the 
Privy Council. Xo avoid widely divergent decisions, a practice 
of referring disputed points of law to the Governor General in 
Council for orders had developed. But this was admittedly 
wrong ^in principle and had possibilities of grave abuse. Fur- 
ther, in a number of cases, the IDlstrict Judge was the final 
court of appeal even where the dispute was on a point of law. 
Xhe result was that each District was tending to have “a law 
and a practice not a little differing from those of its neigh- 
bours”. To overcome this defect, the District Judges were 
required to consult the Sadr Courts on doubtful points of law, 
and circular orders were issued containing their rulings given 
upon such references. This practice was unhealthy as the rul- 
ings were given extra-judicially, often on hypothetical cases 
On a reference made to it, the Law Commission submitted a 
report on 4 December 1841, which formed the basis of Act III 
of 1843.^^® The principle underlying the measure was that a 
special appeal should be allowed to the Sadr Courts in all the 
three Presidencies from the decisions of the subordinate civil 
courts, whenever they appeared ‘•to be inconsistent with some 
law, or usage having the force of law, or some practice of the 
courts- or involve some question of law, usage or practice, upon 
which there may be reasonable doubts”.^^® 

Of the other reports of the Commission, each of them of 
importance in a small way, may be mentioned the following: 

< i> With reference to a proposal from the Government of 
Madras that Muhammadan criminal law should no longer be 

Letter from the Offg- Secretary to the Government of India to the 
Secretary to the Governmeht of India with the Governor General, 16 
December 1842- — Pari. ’Papers, H. C. No. 623 of 1844, p. 279- See also 
Leg- Letters to Court, 17 August CNo- 17) 1840, paras. 12-9, and 14 Sep- 
tembei QNo. 18) 1843, paras 26-43. 

Pari. Papers. H. C. No. 585 of 1842. pp. 633-8. 

146 Preamble to Act ITT of 1843. 
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recognised, tlie Commission, in its report of 30 May 1837, 
observed that no change should be effected pending the enact- 
ment of the penal code. It was, however, of the view that the 
system of calling for the fatvia or the opinion of the Muslim 
law officer might be dispensed with in the Sadr Faujdari Court 
of the Presidency as had been done in Bengal. The change 
was effected by Act I of 1840.”’' (ii) A short report on the 
subject of enforcement of fines, dated 2 M!arch 1S3S, was 
accepted, and its recommendations were embodied in Act II of 
1839.”® (hi) On 18 November 1839, the Commission submitted 
a report concerning oaths and declarations by Indian witness- 
es.”® The occasion for the report was the receipt of repeated 
complaints that Hindus and Muhammadans avoided appearing 
as witnesses, because of their aversion to take oaths by holding 
the water of the Ganges and the Koran respectively in their 
hands, and the course of justice was impeded thereby The 
Commission favoured having one rule for all persons, and it 
recommended the adoption of solemn affirmation “in the 
presence of almighty God” in the case of believers and simple 
affirmation in the case of conscientious objectors. 'When the 
subject came up before the Governor General in Council, there 
was opposition to the proposal in so far as the Europeans were 
concerned. Amos expressed the view that it would affect the 
credibility of European witnesses, and Auckland was averse to 
such “an extreme departure from what has yet been admitted 
in English jurisprudence’'’ The Commission’s proposal was, 
therefore, accepted only in respect of the Bhndus and Muham- 
madans, and Act 'V of 1840 was passed to give effect to it. 
■ iv) The difficulties in the way of the mofussU courts in obtain- 
ing the evidence of persons resident in Calcutta led to a 
scrutiny of the rules for the examination of absent witnesses in 

Pari. Papers, H. C- No. S85 of 1842, pp, 3-18. 

*43 /3/if., pp. 192-208. 

73/if., pp. 257-60. 

Some persons, however, testified that the opposition to the adminis- 
tration of these oaths originated in what was commonly called the anti- 
idolatory movement. Pari, Papers, H. L. No. 20 of 3852-53 O 3138* 
4480 & 4532. 

*=* Pari. Papers, H. C. No. 585 of 1842, pp. 260-5- 



206 


CENTRALISED LEGISLATION 


general. A. brief report was submitted by the Commission on 
22 May 1841 proposing a uniform and improved process for 
all the courts throughout British India and its recommenda- 
tions were embodied in Act VII of 1841.^“® (v) The Commission 
submitted a report on 1 September 1842 on land sales by the 
revenue authorities in execution of the decrees of the civil 
courts in the Presidency of Bengal. It recommended the 
transfer of the function to the judicial authorities as in Bombay 
and IVIadras.^®^ In view of the opposition of the Government 
of the North-Western Provinces, the recommendation was given 
effect to by Act IV of 1846 only in respect of the Lower 
Provinces.!''* 

Miscellaneous Reports of the Commission 

Of the reports submitted by the Law Commission upon other 
matters, there was firstly the one on prescription and limitation. 
Prior to 1859, apart from the rules in force in Oudh and the 
Punjab there were four different systems of limitation law in 
British India.*®® On 23 March 1841, Amos put forward a 
measure to modify and consolidate the law respecting limitation 
of suits as administered by the Company’s Courts in all the 
three Presidencies, and also to introduce in respect of the 
Supreme Courts certain changes lately introduced into the 
English statute law on the subject. He thought that the time 
was not yet ripe to make the law uniform as between the 
Presidency towns and the mofussil areas, because the judges 
of the Calcutta Supreme Court had expressed the opinion 
that this could not be done without very extensive alterations 
in the substantive law as administered by the Supreme Courts.*®® 
On the subject being referred to the Law Commissioners, they 
submitted on 26 February 1842 a valuable report, with their 
own draft Bill for the acquisition and extinction of rights by 
prescription and for the limitation of suits in all the Company’s 

Ibid., pp. 516-32. 

1=3 Pari. Papers, H. C. No. 300 of 1843, pp. 472-81. 

1=1 Leg. Letter to Court, 31 October (No. 28^ IS46, paras 15-25. 

1=5 Stokes, Anglo-Indian Codes fOxford, 18881, Vol. IT, p. 943. 

153 Leg. Letter to Court, 29 November fNo. 231 1841, paras 40-8. 
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Courts. They also recommended that the opportunity should 
not be missed to assimilate the laws in force in the Presidency 
towns as well.^®' On a reference being made to all the Supreme 
Courts, a majority of the judges expressed their concurrence. 
Thereupon, the Commissioners submitted a revised draft on 
1 October 1842, and also two further reports during the same 
year in reply to certain objections which had been advanced 
against their proposals.tsa These papers were circulated in 
1843 to the Local Governments and the judges of the Supreme 
Courts,^®” and strong differences of opinion arose on the issue 
of positive prescription. The measure made no further pro- 
gress until 1859. when J. W. Colvile introduced a Bill, not 
materially different from the one proposed by the Law Com- 
mission, in the Legislative Council. The cpiestion of positive 
prescription again loomed large. It was, therefore, decided to 
drop this controversial issue and pass the remaining portion of 
the Bill into law. This was done by Act XIV of 1859.^®° 

Another subject that came up before the Commission 
referred to the stamp laws, which were in a state of confusion. 
There were great variations in the laws among the three Presi- 
dencies. Much more objectionable were the differences in the 
law in force as between the mofussil areas and the Presidency 
towns. For instance, while payment of the stamp duties was 
obligatory in the mofussil areas of Bengal, the use of stamps 
was in practice optional in Calcutta, since unstamped instru- 
ments were admissible as evidence in the Supreme Court.’^®! 
Soon after the Law Commission was constituted, it was asked 
to prepare in consultation with the Board of Customs, a draft 
Bill for amending and consolidating the stamp laws of the 
Bengal Presidency, and also consider the question of having 
a uniform stamp law for all the three Presidencies. The report 
of the Commission, submitted on 21 February 1837, and the 


Pari. Papers. H. C. No. 300 of 1843, pp. 20-32 
isa Papers, H. C. No. 623 of 1844. pp. 15-23’ 

<T^°. 2ofis43.“‘''^^ <No. 11> 1843 and 11 November 

I'o Papers of Act XIV of 1859. 

ft Note by L P. Grant, Deputy Secretary to Government, General 
Department, 5 October 1838 — Pari. Papers, H. C. No. 623 of 1844. p. 587. 
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draft Bill accompaiiyine it covered both general and judicial 
stamps. The Bombay and Madras Governments were not in 
favbxir of a general law in view of the many local peculiarities 
and probloms.x®® The measure made no progress even in 
respect of Bengal. It was not till 1860 that a comprehensive 
law applicable to the whole of British India was passed.*®® 

Finally, tinder instructions from the Government, the Law 
Commission submitted a report in 1844*“® concerning the 
binding of apprentices. The main object was to enable Euro- 
pean and Anglo-Indian children, * particularly orphans and 
destitute children maintained by public charities”, to have 
training “in arts, trades crafts, and employments'', which 
would enable them to make a living when they came of age.*®® 
The draft Bill accompanying the report was framed in general 
terms “to avoid as much as possible the appearance of class 
legislation”, but its operation was to bo limited in practice to 
the object in view.*““ Tiic report met with adverse reception 
from the masters and traders of Calcutta. They considered 
the proposals too lenient towards the apprentices and desired 
that masters should be vested with a moderate power to chastise 
their wards. After protracted negotiations and deliberations 
concessions were made to meet this demand, and Act XIX of 
1850 was passed implementing the report of the Commis- 
sioners.*®* 

General Assessment of the IVork of the Commission 

From our study so far, it is apparent that groat diilicultics were 
experienced in implementing the reports of the Law Commis- 
sion, and most of its important schemes failed to find their way 
into the statute book. Macaulay's penal bcode was "to daring 
and original to be accepted at once”.*®® The schemes for the 

*«» Ib/d. 

*““ Papers of Act XXXVI of 1860. Also, Bcfliuno’s minute dated 9 
May 1848. Leg. Dcp. Pros., 26 August 1848, No. 6. 

*«'» Par). Papers, H. C. No. 272 of 1845, pp. 151-61. 

»»» Jbid., p, 157. *“• Jbtd., p. 155. 

Leg. Letter to Court, 6 December INo. 19) 1850. 

See p. 182 above. 
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setting up of Subordinate Civil and Criminal Courts at the 
Presidency towns and the scheme for the abolition of the 
Recorder’s Court and the reform of the judiciary in the Straits 
Settlements were, on the procedural side, too much at variance 
with the laws in force in England, and they naturally met with 
considerable opposition from conservative elements in both the 
countries. The proposal to bring European British subjects 
within the jurisdiction of the Company’s criminal courts failed, 
because of the opposition of that community. The Lex Loci 
Report had the good fortune of meeting with the support of 
both the Law Commission and the Government of India, but 
it was not acceptable to the Court of Directors. It is perhaps 
for the good that this report was not adopted, since the 
Commissioners had tried to find too short a cut for solving 
this vexed question.^®® The recommendations of the Commis- 
sion regarding the law of limitations would not have been put 
in cold storage if the subject had been disconnected from that 
of prescription at the outset. The only report of. importance 
to be implemented without delay was that in respect of slavery. 
The promptness in this case must be attributed largely to the 
pressure of public opinion in England.^™ The other reports of 
the Commission which were adopted and translated into laws 
without much delay referred mostly to the organisation and 
procedure of the Company’s Courts, but the record in this 
field was not very impressive. The labours of the Commission 
did not, on the whole, lead to the enactment of *‘any very 
large number of substantial Acts” which might have impressed 
contemporaries, and the Commission “left behind it only an 
impression that it was a failure, as costly as it was complete”.’^i 

Sir G. C. RanTcin writes, "‘Two false steps were taken by the C3om- 
mlssion and had to be retraced — proposals that the Hindu and Mahome- 
dan laws should be codified and that the law of England should be made 
the [ex loci throughout British India.’" Background to Indian Law (Cam- 
bridge, 1946), p. 21. 

t'O Advising the Government of India to take urgent steps, Ix>rd 
Ellenborough, who was the President of the Board of Control, warned 
that the Home authorities might legislate blindly upon the subject if 
they were not forestalled by action in India. A. H. Imlah. Zx>rd 
Ellenborough (Manchester, 1939), p. 191. 

J. W. Kaye, The Administration of the East India Company (London, 
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From the historical point of view, however, the Commission 
did serve a very useful purpose. The work of judicial and 
legal reform had been undertaken for the first time on an 
extensive scale and in a systematic manner in respect of the 
whole of British India. As John Austin pointed out long ago, 
the technical part of legislation is infinitely more difBculi than 
the ethical. Controversies and conflicts were bound to arise, 
and the progress made was likely to be much slower than 
envisaged in the first flush of reformist enthusiasm. No doubt, 
in the present case, the achievement in concrete terms was 
much less than warranted by the circumstances of the country. 
The Commission, however, rendered signal service in collecting 
valuable information on a variety of subjects and analysing 
the issues involved in a comprehensive and thorough-going 
manner. Its work brought to the surface questions over which 
opinion was sharply divided and set people thinking about 
them,, and this was the first step towards finding firm and 
generally acceptable solutions for them. The very failures of 
the Commission were useful stepping stones for the great 
success achieved in the field of judicial and legal reform during 
the subsequent decades. This apart, in a more concrete sense, 
the Indian Penal Code of i860 stands out as a prominent 
symbol of the Commission’s labours having been not wholly 
in vain. 


Reasons /or the Failure o/ the Commission 

At the time of the passing of the Charter Act of 1833, as 
stated earlier, the proposals for the codification of laws and 

1853), pp. 106-7. There is a certain similarity between the history of the 
Hnglish Law Commissions and the one that sat in India during the period. 
Regarding the former, Courtenay Ilbert wrote, ‘^Their rtiports are full of 
learning, and contain many, valuable suggestions, some of which have 
borne useful fruit. But in course of time considerable dissatisfaction 
was expressed, both in Parliament and in publicj with the nature of their 
work, and with their rate of progress. It was complained that they wrote 
too much, cost too much, and did too little' or, at all events, that the 
tangible results of their work were really small. And so they came to 
an end.” The /Mechanics oX Awaking (New York, 1914), p, 30. 
Referred to by C. Ilbert, ibid. p. 98. 
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legislative reform had a large measure of support, both in 
India and in. England, and opposition to them was weak and 
subdued. Once the broad principles were accepted and con- 
crete steps to implement them had to be taken, strong differ- 
ences of opinion arose over the solution of specific problems 
even among the supporters of reform, and this was an 
opportune time for the 'conservative eicnients to reassert 
themselves. The Utilitarian ideas of judicial and legal reform, 
so pronounced in the Charter discussions, faced continuous 
attack from the older paternalist school of hlalcolm, Tviunro 
and Elphinstone. As Eric Stokes has observed, “The resis- 
tance which liberalism encountered in India was not the 
ordinary inertia of the existing order. It encountered what 
in a more intellectualized political tradition would be called 
a rival political philosophy. It encountered the spirit of 
Burke. The Liberal attempt to assimilate, to anglicize, was 
met by a generation of administrators, founded by Sir Thomas 
Ivlunro, who possessed all Burke’s horror at the wanton 
uprooting on speculative principles of an immemorial system of 
society, and shared all his emotional kinship with the spirit 
of feudalism and the heritage of the past.”**^® Save for a few 
brilliant individuals like Holt Mackenzie, Alexander Ross 
and Charles Trevelyan, the Company’s serv'ants belonged as 
a class to this group. They oflfered eGTective opposition to 
each one of the reform schemes proposed by the I,aw Com- 
mission, whenever they sensed anything novel or doctrinaire. 
Opposition came from other quarters too. The judges and 
the bars of the Supreme Courts were highly critical of the 
schemes for the reform of the English law as in force in 
India, and they had a strong case since the proposals were 
generally much in advance of what was considered practicable 
in England.”^ The European British subjects put up a stout 

Eric Stokes, 'The English Utilitarians and India (Oxford, 1959^, p. xvj. 

Writing in connection with the draft penal code in I84d, Cameron 
observed that Bombay was ‘'a partial exception to the general resistance 
which the judges of the Supreme Court have felt it their duty to offer to 
the innovations of the Law Commission*’. When he first came to India 
he was greatly impressed with the possibilities of making the Presidency 
towns the first fields of experimentation. “But having been foiled in 
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resistance to measures wliich were designed to bring them 
within the jurisdiction of the Company’s Courts. Since they 
were quite vocal and highly influential, the Commission’s 
reports affecting them made the least progress. 

The general charge against the Commissioners was that 
they were visionary, doctrinaire and impractical- This was 
no doubt true to no small extent. "When they sought to realise 
Bentham’s ideal of -^pannomium” or a body of codes covering 
the whole field of jurisprudence, including the civil laws of 
the Hindus and hluhammadans, they were visionaries. When 
they based their laws on philosophic insight and a priori 
reasoning and not on a comparative study of the legal systems 
of the world, they were doctrinaire. When they hoped to 
reach their cherished goal in a decade or they were 

thoroughly impractical. In the early years following- the 
enactment of the Charter A.ct of 1833, there was very insuCa- 
ciGnt realisation of the immensity and complexity of the 
task that had been undertaken. There had been only a few 
minor experiments in codification in the past, both in India 
and elsewhere, to serve as guides, and the first Indian Law 
Commission was more or less a pioneer in the field. The 
country had yet to learn that success in legislation depended 
less upon knowledge of the philosophy of law and skill in 
draftsmanship and more upon ability to reconcile conflicting 
interests and on doing nothing to rouse deep-rooted sentiments 
of considerable bodies of persons, and that reform is ^*a never- 
ending process of piecemeal adjustment instead of a few swift 
strokes ushering in a fresh golden age”.^'® 

In spite of these shortcomings, arising out of immaturity and 
inexperience, a good measure of success by way of substan- 
tial legislation might have been achieved if there had been 

every attempt to make progress in this direction,” he wrote, ”1 am now 
disposed to recommend that every improvement which we desire to 
introduce into India should be introduced into the mofussil.” ParJ. Papers, 
L. No. 263 of 1852, pp. 473-4, 

See pp. 177-8 above- ivfacaulay hoped that the code of civil rights, 
“the most difficult and important part of the business of the X.aw Commis- 
sion”, would be completed by 1850. Leg. Dep. Pros., 3 -April 1837, No- 28. 

Eric Stokes, X/ie English Utilitarians and India (Oxford, 1959), p. 224. 
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“better understanding between tbe Commission and tbe Gover- 
nor General’s Council, and also the authorities in England 
had taken niore kindly than they did to ideas of reform. 
Throughout the history of the period, we notice a continuous 
conflict between the conservative and the radical, the practical 
and the philosophic, views in Government circles. The Charter 
Act of 1833 had indeed, just posed the problem of judicial and 
legal reform ratber than solved it; the battle for reform had 
begun rather than ended. At the very commencement of the 
period, while the language of the Charter Act signified the 
high -watermark of reformist enthusiasm, the Court of Direc- 
tors, in their well-known instructions of 1834, laid stress on 
the need for caution and gradual building up.^^^ This remark- 
able document, drafted by James Mill, reflects no doubt 
Benthamite ideas;*^® but it reflects no less the doubts and fears 
of his masters, concerning the new-fangled schemes of reform. 
Again, while Macaulay and Cameron, both of them eminent 
Benthamites, set out to India to help in the work of law 
reform. Lord EUenborough, President of tlie Board of Control 
at the time, issued a stern warning to Cameron against impos- 
ing his radical ideas upon India.'’® The conflict between the 


XT? Public Letter from Court, lO December (No. 44) 1834, paras 4-5. 
J. W. Kaye sized up the position correctly when he wrote that the ablest 
members of the Court doubted the wisdom of the centralisation of the 
legislative power and the project of codification, but they bowed to the 
behests of Parliament and exhorted the Government of India to carry out 
its intentions. ‘The Administration of the East India Company (London, 
1853), p, 103. * 

^’8 Eric Stokes, The English Utilitarians and India (Oxford, 1959) 
pp. 193-<3. ’ 


In his letter of 23 January 1835 to Cameron, Lord EUenborough 
wrote plainly and firmly, “Whatever may be the ignorant haste of 
philosophers in England to sec from day to day some great alteration in 
the laws and administration of India, and whatever may be your desire 
to prove that you have been a zealous and an industrious investigator, I 
feci confident that you must have too deep a sense of the responsibility 
with which you arc invested, having practically in your hands the future 
happiness of the great people, and the future security of a vast empire 
not to pause long and anxiously before you recommend any material 
change. There may be as much boldness, and as much wisdom, and as 
much real service, in resolving to do nothing as in the most extensive 
and glittering revolution.’* Pari. Papers, H. L. No. 88 of 1852, Q. 2046. 
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two points of view is iirst seen clearly in India in the discus- 
sions which preceded the Government of India’s decision to 
start the work of codification with the penal laws of the coun- 
try. On this occasion, while IVIacaulay was able to dominate 
and have his way, a strong voice of protest was raised by 
U.T. Prinsep. He held that codification was a distant goal to 
be reached gradually by stages, and not something to be ven- 
tured upon iminediately.^s® Commenting upon this controversy, 
the Court of Directors expressed its concern at the Council not 
paying sufficient attention to his view, and hoped that “the 
course of proceeding recommended by Mr. Frinsep must subs- 
tantially have been pursued by the Law Commissioners’’.’®*^ 
The same spirit of hostility runs through Prinsep’s minutes on 
other allied subjects also. After the departure of Macaulay 
the opposition to his policy of preparing general codes increased 
rapidly,*®® It was held that this involved a radical, often 
unnecessary and dangerous, interference with the existing 
system, and that legislative intervention should be confined to 
remedying known evils which required urgent attention. Andrew 
Amos, who succeeded Macaulay, had little sympathy with his 
predecessor's views, and in 1838 we find Auckland warning 
’’■rn not to press his opposition too far.*®® 


>-<-<juri t. 

proposed instructions to the L.aw Commission were 
lao no iotcnit Vions of the statute, Prinsep observed, "I do not 

contrary vision for theiiX^ C*ha Commissioners’! beins employed at once 
find ****' ^ ^ code antcccdCgCntal/y to all enquiry and report. I gather from 
in framint Liifid andj^. Livtii Sections of the Act that it was the inten- 

tb® British Lcgislat ^ure to proceed cautiously, and build up by the 

tion o existing P laws and institutions, a more perfect structure 

I’Tfrrnrw possess. I lo^ok upon it as contrary to the spirit or the letter 
than we ^ wholt^^ q£- >vhat is now in existence should first be laid 

4 ^ ttx iA the idea that £• 3 jicw system theoretically perfect can readily 
pfc^tra be cstabl- ished,** Tvfinute dated IJ June 1835 , Judicial 

and WllU Ifs .Tmmc AIso, i6{cf., Nos. 1 & 3. 

4> J837. 

^ucuTartd wrote or^ I 7 September 3838 , Jv^acaulay's view of 

rse of legislation '/'hich might at present best be pursued in India 
the cou J 3 f rnatu’ing great measures of amendment rather than of 

corrections to ^very inconvenience or defect as it might be 
appiy^ notice bf the Legislative Council. Jvlr. Amos seems to 


and T>roccedines, 1-5 June 1835 , No. 2 . 

Letter from Co «rt, 1 March CNo. ^ 


„o^“ 79-80 abovi- 

182 See PP- t 

183 
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Again, a little later in the time of Aucldand, the Commissioners 
were asked to let the Government know in advance, prior to 
the submission of their formal reports, what recommendations 
they intended to make- This was viewed as an attempt “to 
stifle the voice of the Haw Commission when it happened to 
differ in opinion from the Supreme Council’*, and the Commis- 
sioners refused to accede to the request, which they deemed 
unconstitutional.^* The conflict between the two schools of 
thought next blazed forth into white heat and was seen in clear 
perspective in the discussions preceding the v/inding up of the 
Law Commission in 1843- Except for Cameron, there was 
none left in Ellenhorough’s Council to defend the course of 
policy laid down in 1835 on the initiative of Macaulay. Ellen- 
borough. Bird, Maddock and Casement made their opposition 
to the whole idea of preparing general codes quite clear, and 
they wanted the Commission to be abolished forthwith-’®^ 

have a more anxious desire to meet the immediate demands of the public 
by more frequently applying the remedy ofa>7cwLaw. The question 
here as in the majority of differences is one of degree, and with the pros- 
pect of but slow progress in the formulation and adoption of "New Codes, 
I am not otherwise than inclined to support, within due limits, the views 
of Ivir, Amos, and particularly so, if they should be carried into effect tn 
harmony with the more general objects of the Law Commission and in a 
great degree, therefore, in connection and consultation with that body-** 
Leg. Dep. Pros-, 8 October 1838, No. 22. 

Evidence of C. LI. Cameron, 7 June 1852, Pari. Papers, H- L- No- 88 
of 1852, Q. 2083. Cameron further staled that immediately after this 
incident Amos was put into the Commission as President. But this docs 
not appear* to have been the main motive. See pp. 173-4 above. 

xes EUenbOTOugh wrote that the Commission had become a “standing 
committee of change”, and the tendency of this body and of the office 
of the Pourth Ivlcmbcr was *'to alter as much as possible in a country in 
which it is most desirable to leave the long agitated minds of the people 
at rest and satisfy them that under the British Government somcihing 
can be permanent”. — Ellenborough’s Leg. Letter to Court, 22 April 1843. 
Bird stated that he had faith at no time in the object for which the Com- 
mi^ion had been established. Maddock observed, “We are still com- 
paratively strangers in India, and till we have attained a far better 
knowledge of the people than wc yet possess it will be more prudent to 
confine our legislation to matters as they arise which cal! for the imme- 
diate attention of the Government, whether to meet particular wants, to 
correct abuses, or to amend defects in the existing law, than for the sake 
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Amos, the retiring Fourth Member, was equally critical, though 
less forthright. He wanted the Commission to stop thinking 
in terms of comprehensive surveys and comprehensive remedies, 
but “to frame succinct schemes of such general improvement 
as the Commission felt disposed to recommend”, to ascertain 
how far the Government was willing to adopt them, and then 
to “complete the details according to the modihcations of 
principle which that Government might make”.i®° Cameron 
was alone in his view that Parliament’s decision to give the 
country general codes was a wise one and that the Commission 
should proceed on the same lines as before. He wanted, 
however, the relations between the Commission and the 
Governor General’s Council to be improved to ensure that its 
work did not go waste.^®^ The Court of Directors agreed with 
the majority of EUenborough’s Council and decided upon 
talcing steps for the abolition of the Commission. 

In this conflict of ideologies, generally speaking, it is seen 
that the Commission represented the reformist, and the Gover- 
nor General’s Council the conservative, point of view, and it 
appears that the failure of the Commission must be attributed 
mostly to this divergence in outlook. During the life of the 
Commission, the discordance was at its minimum till 1838. In 
the years that followed the Council was dominated by men 
who had no faith in the objectives in view when the Commis- 
sion was set up.^®® 

It might appear at first that the divergence in outlook bet- 
ween the Council and the Commission was due only to the 
accidental composition of the two bodies and the personal atti- 
tudes and views of the members. Further reflection would, 
however, show that there were other forces at work. The Taw 

of uniformity or the introduction of a system to impose upon the people 
of all India elaborate codes of universal Jaws which few would understand, 
which many would deem unjust, and which none would regard with 
respect and veneration that they have been used to pay to the current 
laws and usages of their country.” Pol. Dep. Pros., JO Hay 1S43, 
Nos. 1-3. Also, Leg. Dep. Pros., 23 December 1843. Nos. 3-5. 

rs« Leg. Dep, Pros., 7 April 1843, No. 18. 

Leg. Dep. Pros., 7 April 1843, No. 20, and 23 December 1843, No. 1. 

See p. 179 above. 
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Commission, it siiould be noted, was not paclced with philoso- 
phers or persons wedded to reform. It consisted for the most 
part of hard-boiled administrators, seasoned in the service of 
the Company. The recommendations of the Commission were 
mostly unanimous, and there was little evidence of'ideological 
conflicts among its members. In the light of these facts, it 
would be quite wrong to say that a group of radical reformers 
and visionaries in the form of the Commission found itself ranged 
against a body of practical administrators who constituted the 
Governor General’s Council; the conflict was really between 
two sets of administrators holding different offices. The true 
explanation for the differenec in their outlooks lies more 
in the nature of the duties they were respectively called upon to 
perform than upon any other factor. Parliament had directed 
the Law Commissioners to make thorough-going enquiries and 
suggest comprehensive remedies. They owed a duty to Parlia- 
ment apart from what they owed to the Government of India. 
They were engaged wholly upon matters pertaining to legisla- 
tion, and they had ample time for study and reflection. Their 
enquiries made them more keenly aware of the shortcomings 
of the existing system than anyone else, while their work 
brought them into close and intimate contact with the progres- 
sive ideas of legal reform which were current in England. 
Placed as they were, they developed a much broader outlook 
than their colleagues engaged in the routine of administration. 
The members of the Governor General’s Council, who were to 
accept and implement the recommendations of the Law Com- 
mission, on the other hand, were preoccupied with political 
and military affairs and had little time left for the work of 
legislation.^^® They did not have the extensive background in 

Evidence tendered before the Select Committee of Parliament — 
Frederick Millett (Pari. Papers, H. L. No. 20 of 1852-53, Q 2338-9) 

1852, Q. 744 & 860-t). J, Macleod (ibid, 
Q. 2824). C. M. Cameron (Jbid, Q. 1999). and David Hill (H. C. No. 426 
of 1852-53, Q. 1454). Also see the opinions of Lord Dalhonsie and Sir 
names Peacock in note on p, 73 above. 

It has been usual to attribute the failure of the Commission to the 
Government's preoccupation from 1838 onwards for nearly two decades 
with wars and foreign affairs. Eric Stokes, The English Vtilitarians and 



218 


CENTRALISED LEOISLATION 


respect of legislative reform which the Commissioners acquired, 
and their outlook was limited. They did not take kindly to 
changes which appeared novel., particularly to those which were 
controversial, and they were not impressed to the same extent 
as the Commissioners were by the need for uniformity, system 
and order. Where they disagreed with the Commissioners, 
they were not bold enough to overrule them summarily and act 
according to their own lights, because the Commission enjoyed 
a statutory status and its reports went up to Parliament. They 
had no time to evolve alternative schemes of reform on their 
own and gather sufficient support to justify their enactment. 
As a result, they allowed matters to drift: measures which 
were not wanted were circulated for eliciting opinion and got 
lost in the maze of discussions and references. 

Thus, in the ultimate analysis, the fault lay not so much 
with the men or the political conditions of the time as 
with the system. The body empowered to prepare great 
schemes of reform had no voice in actual legislation; the one 
vested with the supreme legislative authority had no time or 
aptitude to digest the schemes which were submitted to it and 
reach firm decisions. The thinking and the willing parts of 
the legislative organism were very much out of joint.^®“ 

The attitude of the Court of Directors, especially after the 

(Oxford, 1959), pp. 190 & 240, and G. C. Rankin, Background to 
Tntdian ZLaiv (Cambridge, t94B), p. 21. While this was no doubt an im- 
portant factor, llie principal cause for the Commission's failure appears 
to have been the - divergence of its outlook from that of the Council. 
W. tv. Bird, a member of Ellenborough's Council, rightly observed that 
the real reason for the slow and unsatisfactory progress was the exis- 
tance of “great differences of opinion on points involving most important 
interests”. Poi. Dep. Pros., lO IVIay 1843, No. I. Again, replying to a 
question whether the failure of the Commission was due to want of time 
and aptitude on the part of the Council, P. J. Pfalliday observed, ‘'Not 
wholly from want of time and aptitude, but from want harmony between 
the body who framed the laws, and the body who were to pass them, 
involving no doubt some want of aptitude and some want of time,” Parl- 
Papers. H. C. No. 426 of 1852-53, Q. 2030. 

too Por a good analysis of what happened, sec the evidence of P- d. 
Halliday. Pari. Papers. H. C. No. 426 of 1852-53, Q. 1941, and H. L. 
No, 20 of ISS2-53, Q. 3467. See also evidence of David Hill, Pari. Papers, 
IT. L. No. 20 of 185Z-S3, Q. 2201-2. 
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death of James IVlill in 1836, hardly helped to improve matters. 
This body had no faith in the project of codification from the 
very beginning and did not in general approve of the manner 
in which the Commission worked. When measures were 
referred to it for orders, it turned them down or sat over 
them. Where it did neither, it failed to give a firm lead- 
The Whig Government which had set up the Commission did 
not also remain in office long enough, in the words of C. H. 
Cameron, “to give the Indian Law Commission that support 
which Tribonian and his colleagues received throughout their 
labours from Emperor Justinian, and which Cambeceres 
and his colleagues received in like manner from Emperor 
Napoleon” 


Winding up of the Commission 


Right till the middle of Lord Auckland’s regime, the Commis- 
sion’s stock may be said to have remained high. Thereafter, 
there was growing dissatisfaction with the general tenor of its 
schemes, the manner of its proceedings, and the slow progress 
in its work.tss The question of its abolition first came up for 
consideration in 1842 in connection with economy in public 
expenditure. On this occasion, while leaving the decision to 
the authorities in England, Auckland paid a warm tribute to 
the work of the Commission which he viewed as an “adjunct 
to Government attended with much advantage”. He hoped 
that if it was decided to abolish it, the step would not be taken 
abruptly.t=3 views were certainly not shared by his 


C. n. Cfamcron, An Address to Porliament (Ilr>i 2 don, 1853), p. 5, 
Also, evidence of 3. M, Macleod, Pari. Papers. H. L, No 88 of 1852 
Q. 2812. 

In his minute dated 9 June 1839, T. C. Robertson, a member of 
Auckland’s Council, drew attention to the delay in the submission of the 
report on slavery by the Law Commission and the holding up of the 
work on other subjects. He proposed “that some period may be fixed 
beyond which the Law Commission may be requested not to continue the 
inquiries or deliberations on an exclusive topic”. Pari Papers H C 
No. J4 of 1847, p. 172. * 

»» Minute dated 28 February 1842, Financial Department. Original 
Consultation, 23 March 1842, No. 2. , b ai 
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colleagues — U. T. Prinsep, Atacaulay’s inveterate antagonist 
again in the Council, and W. W. Bird, and even A. Amos. 
When the Court of IDirectors sought to ascertain the opinion 
of the Council on the specific question of the abolition of the 
Commission, there was none to support the continuance of the 
existing arrangements, although opinion was divided as to where 
the fault lay. The majority composed of Ellenborough, 
Bird, X. U. lyiaddock and W. Casement, wished to do away 
with the Commission. Bird proposed that one member each 
from Bombay and Madras should be added to strengthen the 
Council with local knowledge and experience, but neither 
Casement nor Maddock supported him. To augment the 
practical utility of the Commission and also effect a saving, 
the retiring Fourth Member, Amos, suggested that “the Bengal 
civil servant, the English lawyer and the Secretary” should be 
dispensed with, and the remaining Commissioners from Bombay 
and Afadras should be attached to the Legislative Department. 
The new Fourth Member, C. H. Cameron, however, held that 
it was a “pure fallacy” and “an abuse of word” to treat this 
proposal as a “reform” of the Law Commission; the propo- 
sition was nothing more than an expansion of the Fourth 
Member’s secretariat. The remedy rather lay in taking steps 
to ensure that the schemes put forward by the Commission 
received prompt and adequate attention at the hands of the 
Government. The solution he proposed was that the Council 
for purposes of legislation should consist of “the present 
Council and the Law Commission united”. Explaining the 
role of the Commissioners in this set-up, he observed, “The 
preparation of elaborate schemes and of disquisitions explain- 
ing and justifying them would still be the peculiar business of 
the Law Commissioners, but the other members of the Legis- 
lative Council would be present at the discussions which take 
place upon the matter which each Commissioner has prepared 
in his closet. These discussions would correspond to the con- 
ferences on the Code Napoleon, and the members of the new 
Council who are not members of the Law Commission would, 
by taking part in them,' fit themselves during the progress of 
the work for pronouncing a judgement upon it when com- 
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plete”.^®^ This proposal 'of Cameron received no support 
from the other members. Bird argued that, with the members 
of the Executive Council preoccupied with administrative 
matters, the centre of gravity in legislation would shift from 
the Council to the Commission. This was particularly 
objectionable, because no one who did not participate in full 
in all matters that came up before the Council in its executive 
capacity was competent to legislate for India. 

From the various opinions recorded by the members of 
Ellenborough’s Council, the Court of Directors were only too 
happy to come to the conclusion that the object with which 
the Law Commission was set up would not be attained through 
that body and that the services which it was capable of render- 
ing were not commensurate to the heav 3 * expense involved. It 
proposed to approach Parliament to amend the Charter Act 
for abolishing the Commission and directed the Government 
of India not to fill up vacancies occurring in that body in the 
meanwhile.!®® The strength of the Commission rapidly declin- 
ed, and with the departure of D. ElHott and C. H. Cameron in 
February 1848, it ceased to exist. The authorities in England 
had as yet taken no step to secure the amendment of the sta- 
tute as promised,!®"^ and Lord Dalhousie had “good ground** 

In his evidence before the Parliamentary Committee, F. J. Halliday 
favoured the inclusion of the Law Commissioners in the legislative 
Council as they were to have “the means of urging, advocating, and carry- 
ing Ibrward their own measures fn the Council”. Pari. Papers, H. C. 
No. 426 of 1852-53, Q, 1941. 

tos Leg. Dep. Pros., 7 April 1843, No. 17-20, and 23 December 1843, 
Nos. 1-5; Elicnborough’s Leg. Letter to Court, 22 April 1843 ; and Pol- 
Dep. Pros., lO May 1843, Nos, 1-4. 

Leg. Letter from Court, 29 November (No, 22) 1843. Henry St. 
George Tucker, a member of the Court of Directors, writing to Sir Robert 
Peel in 1842, observed, “My colleagues, I believe, are nearly unanimous 
in opinion that the I.aw Commission in India may be dispensed with. I 
do not go so far as to maintain that this Commission has been of no 
public utility, but I do think that a more simple machinery might be em- 
ployed to answer every necessary purpose’*. J. W. Kaye (Ed.), I^emoriaJs 
of Indian Government (London, 1853), p, 63, 

Cameron characterised the action of the Court of Directors as 
follows : ‘*I think, though this is not a direct contravention of the letter 
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to believe that this would not be done in the near future. 
After waiting for a few months in the expectation of receiving 
directions from the Court of Directors, he declared that it 
would be wrong of him to allow the Commission to be in 
abeyance any longer “knowingly and deliberately in direct 
disobedience to the law of the land*’. To satisfy the letter of 
the law and at the same time carry out the spirit of the Direc- 
tors* instructions, he proposed that the Fourth Member and 
one other member of the Governor General's Council should 
be appointed to the Commission without any extra remunera- 
tion and there should be a full-time Secretary to enable the 
Commission to do some useful work.^°® The proposal was 
accepted by the Council and action was taken accordingly.^®® 
The Court of Directors approved of the device adopted to 
satisfy the letter of the law, but ordered that the appointment 
of a full-time Secretary should be dispensed with.^®® In obedi- 
ence to this order, the Secretary of the kegisJalive Department 
was made responsible for the work of the Law Commission 
also. The Commission as reconstituted^®^ lingered on in name 
till the revision of the Charter in 1853. 

H T'/te Second Indian JLaw Commission 

In the discussions which led to the enactment of the Charter 
Act of 1853, the Government of India was largely blamed for 

of the law, it is what jurists call a proceeding in Jrattdem Icgis**, Pari. 
Papers, U. L. No. 88 of 1852, Q. 2151 & 2154. 

Dalhousie’s minute dated 21 August 1848, Leg. Z>ep., Original Con- 
sultation, 2 September IS4S, No. IP; and minutes of Millett and Bethunc, 
ibid.. Nos. 20-1. Also, British Museum, Add. Mss. 36476, AT. 372. 

xeo Public Letter to Court, 28 August (43A) 1848. 

200 Leg. Letter from Court, 20 December (No. 22) 1848. Also, Leg. 
Letter to Court, 3 May (No. lO) 1849. 

201 There was a proposal to nominate both the civil members of the 
Council to the Commission. Hut this was not accepted, since “the 
Council and the Law Commissioners would thus become identical**, and 
the Council would not be “in a condition to criticise and judge the recom- 
mendations of the Law Commissioners if such should be submitted to 
them”. Leg. Dep. Pros,, 17 February 1849, Nos. 1-5, and 14 April 1849, 
Nos. 3-4, Since the Fourth MIember was statutorily the permanent 
Fourth M’ember of the Council, the other civil member appointed to the 
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the failure of the first Law Commission, although the responsi- 
bility of the authorities in England was no less in the matter* 
Xhe establishment of the second Commission in England was 
clearly a reflection on the policy of the previous administra- 
tions, and it was also an expression of the earnest desire of 
Parliament to see that comprehensive judicial and legal reforms 
■were introduced into India as early as possible. Xhe President 
of the Commission was Sir John Romilly, Tvlaster of the K-olIs 
of the High Court of Chancery, and “a Benthamite friend of 
James Mill in his 5 ’ounger days”.^°^ Xhe other members were 
Sir John Jervis, Chief Justice of the Common Pleas, X. F. 
Ellis, Robert Lowe (later I*ord Sherbrooke), a member of 
Parliament intimately acquainted with Colonial courts of 
justice. Sir Edward Ryan, former Chief Justice of the Supreme 
Court at Calcutta, C. H. Cameron and J. M. Macleod, both of 
them members of the first I*aw Commission, and F. Millett, 
who had been associated with the first Law Commission as 
Secretary and was later a member of the Governor General’s 
Council. Millett and Hawkins acted as Secretaries at dif- 
ferent times. Xhe Commission was thus, composed of the best 
legal luminaries of England, and of persons with judicial experi- 
ence in India and associated with the work of the first X.aw 
Commission. 

Xhe period within which the second Law Commission was 
to submit its reports was fixed at three years from the date 
of the enactment of the Charter Act of 1853. As such, 
the time at the disposal of the Commission was very brief, 
and it could consider only a couple of important subjects. 
Macaulay’s penal code was left to be settled in India, because 
much progress had already been made by the Legislative 
Cotmcil in this respect. Under directions received from the 
Board of Control, the Commissioners reported first upon 
civil and criminal procedure in respect of Bengal on the 
basis of the Supreme and Sadr Courts at Calcutta being 

Commission was named first in the -warrant and became the head of the 
Commission. Leg. Dep., Original Consultations, 2 September 1848, ISTos. 
20-1. and l-eg. Dep. Pros., 14 April 1849, Nos, 5-6. 

Eric Stokes, The English Utilitca-ians and India (Oxford, 1959), p, 258. 
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amalgamated.®®® Similar reports were furnished later in respect 
of the North-Western 3?rovinces®®* and the Presidencies of 
Bengal and A^Tadras.®®® 'While considering these matters, the 
Oommissioners evinced great interest in the subject of the lex 
loci, upon which the first i.aw Commission had submitted a 
valuable report in 1840 . They expressed their decided opinion 
that no attempt to codify the personal laws of the Hindus and 
Muhammadans should be made, because any such attempt 
^^might tend to obstruct rather than promote the gradual 
process of improvement in the state of population”.®®® As 
regards the other sections of the population, they stressed the 
urgency of preparing a code of substantive civil laws on the 
lines indicated by the first Commission. While the existence 
of two different systems of civil law in respect of them within 
and without the Presidency towns was anomalous enough, 
the anomaly would be more with the amalgamation of the 
Supreme and Sadr Courts.®®^ They also made it clear that 
they would not have the time to prepare such a code within 
the period laid down by the statute. Two of the Commis- 
sioners, Sir John Jervis and Robert Lowe, however, expressed 
the view that English Law should be recognised as the lex loci 
of the mofussil areas forthwith without waiting for the prepa- 
ration of the proposed code,®®® 

203 Pari, Papers, C. 2035. 

Pari. Papers, C. 2097. 

C03 parJ. Papers, C, 2098. In preparine the Civil Procedure Code, the 
Commissioners were greatly assisted by IMiJlett’s draft of 1835, and by 
the work of A. J. JVX- ^ills and H. B. Harrington, the special commis- 
sioners whom Dalhousie appointed for revising it. As regards criminal 
procedure, they had before them the draft prepared by Cameron and 
Klliott in 1846-47. Leg. Dep. Pros., 4 November 3853, No. 17, and 
Papers of Act VIII of 1859, pp. 21-3. 

ao« Pari. Papers, C. 2036, p. 8. 

The Commissioners observed, '‘In the present state of the popula- 
tion of India, it is necessary to allow certain great classes of persons to 
have sf^ecial laws, recognised and enforced by our courts of justice, with 
respect to certain kinds of transactions among themselves. But we think 
that it is neither necessary nor expedient that, for any persons, the law 
should vary according as they reside within or beyond the boundary of 
the capital.** Jbld., p. 8. 

208 Ibid., p. 11» 
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Xhere was some controversy as regards the procedure to be 
adopted in implementing the recommendations of the Com- 
missioners, A view was expressed that firm decisions should 
be reached in England and the Goveimment of India should 
have no discretion in the matter of legislating upon them.^'^ 
TTfs Majesty’s Government, however, rejected the suggestion 
and forv/arded the reports of the Commissioners for the 
due consideration of the Legislative Council of India.^i^ Sir 
John Jervis, one of the Commissioners, resigned alleging that 
the Commission had onl 3 » been used to postpone legislation 
and its reports, were being shelv'cd by a reference to the Indian 
Government.^*^. 

These fears proved to be groundless. The reports of the 
Commission had a fairly good reception in India and the Bills 
based on them had smooth passage through the Legislative 
Council of India. The code of civil procedure v.’as passed 
into law in 1859 and that on criminal procedure in 1861. The 
amalgamation of the Supreme and Sadr Courts v/as effected 
by an Imperial statute, the Indian High Courts Act of 1861. 
Only the recommendations of the Commission in respect of 
the question of the /ex loci remained to be implemented- The 
subject was taken up later by the third Indian Law Commis- 
sion, and the Indian Succession Act of 1865 was passed on 
the basis of its recommendations. The career of the second 
Law Commission was thus placid and uneventful unlike that 
of the first Commission, but its w’ork was crovmed with solid 
achievements. 


Speech of Sir Erskine Perry, 26 June 1857, Hansard (TII Series), 
Vol. CXEV7, pp. 446-7- 

In defending tbe policy of th,e Government, Vernon Smith, President 
of the Board of Control, observed that the course of proceedins suggested 
“would have affronted the Legislative and Executive Councils of India”. 
He asked if, after setting up a reformed Legislative CounciJ, it was 
expedient “that his first o@cia1 act should tend to set that Council at 
nought, and set up his own i/7se dixit fotmded upon the report of the 
Commission”. Ibid., pp. 447-8. Also, speeches of the Duke of Argyll 
and Lord Ellenborough in support of the Govemraeni’s poliev, Hansard 
Clir Series), Vol. CXLV, pp. IS7I &. 1874. 

Letter dated 22 Ivlay 1856, Pari- Papers, C. 2098, p. 155. 
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CONTROL OVER LEGISLATION BY THE 
AUTHORITIES IN ENGLANO 

— Position under the Charter yict of 1833 

Legal Limits of the yluthority of the Court of Directors 

The framers of the Charter Act of 1833, it has been explained 
earlier, wanted to set up a central authority in India wifli 
plenary powers of legislation extending over the whole of the 
Company’s possessions and free from the excessive control of 
the authorities in England. W^hilc the Act retained the general 
power of the Court of Directors to disallow any of the laws, 
duly enacted by the Governor General in Council, it made the 
assent of the Court prior to enactment necessary only in 
respect of certain specified matters.^ But, right from the 
beginning, the Directors assumed that their power to control 
legislative policy was as full and extensive as before and that 
it had in no way been curtailed by the new statute. This view 
found clear expression in the general tone of their Public Letter 
dated 10 December 1834. Further, in this letter, they directed 
that all measures affecting the jurisdiction of the Supreme 
Courts, or extending the opportunities of European British 
subjects to lioJd lands or landed interests, should be submitted 
to them for their consideration before enactment, even though 
they referred to matters which did not require their prior 
sanction under the law.® Again, in 1836, they censured the 
Government of India for carrying into effect, without regard 
to their expressed views and sentiments, several measures of 
the highest importance, namely, the abolition of corporal 
punishment in the native army, the liberation of the press, the 
establishment of a new currency system, and the introduction 
of English education. The Gbvernor General in Council was 
^ See pp. 61-3 above. 

» Public Letter from Court, lO December (No. 44) 1834, paras 50 ■& 64. 
Also, Judicial (Civil) Proceedings, 29 June 1835, No. 1. 
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instructed not to adopt in future *‘any new measures or pass 
any new laws affecting in any material degree the civil or 
military administration of our affairs which may he inconsistent 
in principle with our instructions or recorded opinions*’, and 
he v/as warned that he would he held responsible **for any 
violation of this distinct order, excepting in cases in which a 
paramount necessity for acting without the delay of a previous 
reference to us can be demonstrated”.® The Government of 
India did not enter any protest against these orders; on the 
other hand, they promised strict obedience in the future.^ 

The first challenge to the authority of the Court of Direc- 
tors came from. Lord Ellenborough. In 1842, he bloclced the 
passage of the Bill for the incorporation of the Assam Com- 
pany, ignoring the instructions of the Directors and overriding 
the wishes of his colleagues. On this occasion, however, the 
main point at issue was the competence of the Governor 
General to overrule his Council in legislative matters, not the 

Jure rights of the Directors, and no decision was reached 
on the latter question- The subject came up again for consi- 
deration in 1846 in the time of Lord Hardinge. Xt was in 
connection with certain remarks made by the Directors on the 
report of the Law Commission on the setting up of Subordinate 
Civil Courts in the Presidency towns. “We arc aware”, they 
observed, **that the Legislative Council of India have power 
to make laws and Regulations for all courts of justice, whether 
established by Her Ivlajesty’s Charters or ‘otherwise under the 
jurisdiction thereof’; but it seems to us desirable that funda- 
mental alterations in the administration of English law by 
English judges should not be suggested without the gravest 
consideration, and ought never to be carried into effect ^vithout 
the previous sanction of the Home authorities,''"^ Commenting 
upon this directive, the Fourth Member of the Council, C. H. 
Cameron, questioned the competence of the Court of Directors 

® Leg. IwCtter from Court, 14 April (No- I) 1836. 

« Leg. Letter to Court, 22 August Ip) 1836. 

s Leg. Letter from Court, 20 October Cl^o. 13> 1847. Italics by the 
author- In a marginal comment, Cameron observed, “This can hardly 
have been what Parliament intended when it znade such previous sanction 
necessary only for tfac abolition of the Queen’s Courts.” 
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to issue such instructions, and he hoped that there was no 
intention to impose “any new restriction’’ on the authority of 
the Legislative Council of India which was not contemplated 
by the Charter Act.® On the matter being rererred to the 
authorities in England, the Directors sought the advisory 
opinion of the Attorney and Solicitor General and the Com- 
pany’s Standing Counsel. In a joint opinion they expressed 
the view that the Directors had acted quite within their powers 
and any disobedience to their orders in legislative matters 
would be misdemeanour at law in the same way as in executive 
matters under Section 80 of the CJjartcr Act of 1833. 

But the opinion of the legal advisers, however high their 
authority, was not linal or binding, and the Government of 
India continued to resent these encroachments upon its powers. 
In 1848, commenting upon a draft measure relating to discip- 
line in the Indian navy received from the Court of Directors,® 
Bethune took strong objection to the formal sanction given 
not only to such portions of the measure as required such 
sanction under the law but to the whole of the measure. He 
observed, “It seems desirable that the limitations placed by 
Statute on the legislative power of the Governor General in 
Council should be kept strictly in view, so as not to give any 
cause for confounding the restrictions arising out of the express 
terms of the Statutes by which his powers arc created and 
dehned and those which result only from the deference due to 

° JVIinutc dated 27 July 1846, Leg. Ocp. Pros., 13 Anarch 1847. 

The legal advisers observed, “XJic object of the 80th Section appears 
to have been lo maintain and secure full cfTcct to the first and principal 
enactment of the Statute providinB that the territorial acquisitions in India 
shall be under the Government or the East India Company, and that since 
by virtue of the control vested in the Commissioners for the Affairs of 
India, the orders and instructions of the Court of Directors arc, in 
substance, the orders and instructions of the English Government, there 
is, in our opinion, no doubt that the most large and full operation is due 
to the provisions contained in the 80lh Section.** Leg- Letter from Court, 
20 October (No. 13J 1847. Sir Lawrence Peel, Chief Justice of the 

Calcutta Supremo Court, supported the claim of the Court of Directors 
(ffansard. III Series, Vol CXXIX, pp. 77(5-7), while Sir Erskine Perry, 
Judge of the Bombay Supreme Court, expressed a contrary opinion (Pari. 
Papers, D. L. No. 20 of 1852-53, Q. 27(54-74). 

® Marine Letter from Court, 12 January (No. 1) 1848. 
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the declared opinions of the Hfonourable Court.”® The Direc- 
tors did not meet this fresh challenge to their authority directly. 
They only observed that it 'was not safe to limit ^ their formal 
sanction to portions of a Bill, because the provisions of any 
legislative measure would be very much interdependent and it 
would be open to a court of law to impugne the measure as a 
whole for not having received their prior sanction as required 
by law.i® Again, in 1849, the Court of Directors issued certain 
instructions in respect of a proposed measure for the appoint- 
ment of an Administrator General for Bengal. On the margin 
of the Despatch, three members of the Governor General’s 
Council recorded their views questioning the competence of the 
Directors to dictate to the Indian Legislature to pass anything 
into law, and interpreted the directions to be only ‘‘sugges- 
tions” for its consideration.^^ These views do not appear to 
have been communicated to the authorities in England. On 
the whole, during this period, the Court of Directors may be 
said to have successfully maintained its claim that it had full 
authority to control legislative policy in respect of all matters 
and at all stages. 

Matters Referred to the Court of Directors 
prior to Legislation 

Although the Court of Directors recognised no legal barriers 
to the exercise of its authority, there were obvious limits 
beyond which it was not wise to exercise such control: India 
could not be administered from London. The general trend 
of the discussions at the time of the enactment of the Charter 
Act was clearly against excessive control by the authorities in 
England. In practice, therefore, the initiative in legislative 

® Tlee. Dep. Pros., 27 May 1848, Nos. 21-3. 

Marine Letter from Court, 23 August (No. 7) 1848. It is interesting 
to note that the previous Fourth Member, C. H. Cameron, expressed an 
an earlier occasion the same view as that held by the Court of Directors. 
Leg. Dcp. Pros., 5 June 1847, No. 3. 

Leg. Despatch from Court, 14 March (No. 8) 1849. Sec also 
marginal comments of J. E. D. Bcthunc on Leg. Letter from Court, 13 
March (No. 6^ 1850, 



230 


CENTRALISED LEGISLATION 


matters Jay mostly with the Ooverament of India, and laws 
were normally enacted without prior reference to the Court of 
Directors. In these matters the Directors played the role of 
an ex post facto superintending authority; they scanned the 
legislative proceedings of the Council, which were sent to them 
regularly with quarterly rdsumg of events, expressed appro- 
bation or disapprobation of particular measures, and issued, 
specific directions wherever necessary. 

While this was the general practice, it was usual to refer 
certain types of cases to the Court of Directors for orders 
prior to legislation. In the case of some of them, the require- 
ments of the statutes or the directions of the Court made a 
reference necessary. In others, the inherent complexity and 
importance of the measures made it highly desirable to secure 
the approval of the superior authorities in advance. The most 
important category of cases so referred related to measures in 
respect of which it was doubtful if the Government of India 
had the power to legislate. The Charter Act, it is true, had 
conferred quite extensive powers upon the Government of 
India; but the few restrictions imposed on its authority raised 
a number of delicate questions which it did not feel competent 
to decide finally without a reference to the Directors. This 
was the case in respect of measures which might aflect the 
prerogative rights of the Crown, e.g., grant of patents and 
corporal or monopoly rights, commutation and remission of 
penalties imposed by the Crown Courts, naturalisation of 
aliens, escheats, etc. This was also the case in respect of 
measures which affected matters outside the territorial jurisdic- 
tion of the Government of India, e.g., matters relating to 
crime on the high seas and such other admiralty problems, 
extra-territorial crimes, administration of cantonments located 
in the Indian States in subordinate alliance with the Company, 
etc. There were a number of other similar matters which arc 
discussed in detail later on. The references from the Govern- 
ment of India on these subjects involved doubtful points of 
law. They were invariably passed on by the Court of Dirc^ 
tors to the Attorney and Solicitor General and the Company s 
Standing Counsel, and the opinions tendered by them were 
communicated to the Government of India, along with such 
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ottier instructions as tlie Directors tlionglit fit to issue. 

2<rext in imijortance came measures uliicfi affected tfie 
interests of not only the Company’s possessions but also oF 
Great Britain and the rest of the British Empire, c.g., emiera- 
tion of Indian labourers to the British colonies, trafiic in 
slaves, na^^gation laws, insolvenc 5 - laws affecting European 
British subjects, and transportation of European conwcts to 
the penal settlements outside India- The Court of Ehrectors 
issued their instructions on these matters generally after 
consulting the concerned Departments and interests in England. 
Some of these subjects were of such importance that policy 
decisions on them were taken bs" the British Government, and 
where legislation in respect of the whole of the Empire was 
necessary, it tvas .undertaken by Parliament. 

Besides these, the follouina types of cases were generally ■ 
referred to the Court of Directors for instructions prior to 
legislation, some of them because of specific orders from the 
Directors to this effect and the others on the initiative of the 
Government of India itself. (a) Measures invoE-ing far- 
reaching changes in the legal system snch as the lex loci project 
and the penal code. (6) Measures relating to appeals to the 
Pritp Council, the constitution and jurisdiction of the Crovn 
Courts, and the rights and interests of European British 
subjects, e.g.. Acts XI of 1839 and II of 1844^- concerning the 
Privj' Council, draft Bills for the reform of the Courts of 
Requests in the Presidency towns and for extending the juris- 
diction of the Compan 3 '’s criminal courts over European 
British subjects, aud -Act Ik' of 1837 to enable His Ivlaje5t3’’s 
subjects to acquire land or landed interests in any part of the 
Company's territories. tc) .Measures for conferring corporal 
rights or monopoly privileges’^ as, for instance, on the Banks 

” Advising against the enactment of Act n of 1S44 without prior refer- 
ence to the Court of Directors, C- H. Cameron cautioned, “I hardly 
think we ought to take up>on ourselves to set the mailer right hy our 
own legislative power, particularly in a matter of such groat deticaci- as 
the right of appealing to Her Majesty in Council.'* Leg. Dep. Pros 
22 July 1S45, Ivio. 25. 

u While commimicating the opinion of the Law Officers in England that 
such privileges could be granted by the Indian Legislature, the Court of 
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of Bombay, Madras and Bengal, the Union Banlc of Calcutta, 
and the Assam Company. Measures for levying customs 

duties, and projects relating to shipping and navigation, parti- 
cularly when they had a bearing upon the Navigation Laws, 
e.g., the draft Bill for the levy of harbour duties at Singa- 
pore,^^ and Act XI of 1841 and XI of 1850 concerning regis- 
tration of ships for securing the advantages of the British 
registry- (e} Measures involving treaty rights and important 
questions of state policy, Act I of 1844 relating to the 

Nawab of the Carnatic*® and Act XXIV of 1839 relating to 
the administration of the Hill Zamindaris of Ganjam and 
Vizagapatam.*^® (/') Measures in which Parliament and the 
British public were greatly interested, e.g., dissociation of the 
Government from native religious institutions. 

It is clear from this discussion that the occasions on which 
legislative measures were specifically referred to the Court of 
Directors prior to enactment were many and various and 
covered most of the important issues.^*^ Besides these, a good 

Directors observed that it was ♦‘unwilling th«nt such a power should be 
exercised in any instance without previous rcrcrence to the Borne authori- 
ties*’, and directed that all measures “for creatine any corporation or for 
limiting the liability of members of any trading association’* should receive 
prior sanction. Leg. Despatch from Court, 3 July (No. 8) 1839 and 
2 November (No. IP) 1842. 

** In the Legislative Despatch of 16 November (No. 3) 1836, the C?burt 
of Directors had instructed that no measures imposing any duties at 
the port of Singapore should he passed without its previous sanction. 
Although the order strictly referred only to customs duties, the Govern- 
ment of Xndia referred this measure to the Directors. Leg. Letter to 
Court, 27 May (No. 13) 1839. 

The measure was referred to the Court of Directors because of its 
earlier orders, the views expressed by the Local Government, and the 
objections raised by Cite Supreme C^aurt, Leg. Letter to Court, 25 Novem- 
ber (No. 27) 1839. Also, Leg. Letter from Court, 3 May (No. 10) 1843. 

Leg. Letter from Court, 15 March (No. 4) 1839. 

In the case of measures referred for the prior approval of the Court 
of Directors, it was the general practice to publish draft Bills for public 
information after the receipt of the Court’s sentiments. The result was 
that those who objected to the Bills had no opportunity to place their 
views before the authorities in England. J.E.D. Bethunc drew the atten- 
tion of the Governor General’s Council to this point, and thc^ draft Bills 
for bringing European British subjects within the jurisdiction of the 
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number of cases came up before the Directors, because of 
their financial implications or other reasons, when they were 
still under the consideration of the administrative Departments 
and the question of legislation had not been formally taken 
up. In his evidence before the Select Committee of Parlia- 
ment, J. S. Alill observed, “I think a case can hardly happen in 
which the Government of India is not tolerably well aware, 
from previous despatches, whether the course which is about 
to be adopted is likely to have the approval of the Home 
authorities”.^® The Directors did not, therefore, suffer from 
any want of power or opportunity to play a positive role in 
giving shape and direction to the policy of the Government of 
India in legislative matters if they were so minded. 

JSTature and Extent of Control Exercised by the 
Court of directors 

From the facts elucidated so far, it is clear that the Court of 
Directors was quite vigilant in maintaining unimpaired its 
authority over the Government of India in legislative matters, 
and it insisted upon being consulted, prior to legislation, upon 
all important matters. However, there was no attempt to 
legislate for India from Leadenhall Street. The instructions 
of the Directors were generally couched in the form of 
suggestions and general directions. Even in such important 
matters as the rules governing the legislative proceedings of 
the Governor General’s Council, the penal code of IVIacaulay 
and the abolition of slavery, there was no attempt at dictation. 
Again, even while the most positive directions were issued, 
there was usually a proviso giving discretion to the Govern- 
ment of India to make adjustments to suit local needs and 
unexpected circumstances.^® Coming from such a high 

Company’s criminal courts were read in the Council and published prior 
to their reference to the Court. Leg. Letter to Court, 26 October (No. 19) 
1849, and Leg. Dep. Pros., lO May 1850, No. 25. ' 

r» Pari. Papers, H. L. No. 88 of 1852, Q. 2992. 

Indeed, the Court of Directors was in no position to play any other 
role. Pointing out that its control could only be of a general character. 
David Hill, Examiner in the Judicial Department at the India House," 
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authority, however, the views of the Directors commanded 
great respect. They often tipped the balance when opinion was 
divided in the Governor General’s Council, e.g., on the question 
of the steps to be taken for the abolition of slavery. When 
the Government of India felt obliged to depart from the 
instructions received from England, it gave reasons for its 
action. Differences between the two bodies sometimes led to 
prolonged correspondence and there was inordinate delay in 
legislation, e.g., the proposal to abolish the Recorder’s Court 
at the Straits Settlements. 

The Court of Directors was particularly anxious to get 
through measures in which Parliament and the British public 
were interested, ^.g., abolition of slavery and corporal punish- 
ment, emigration of Indian labourers to the British colonics, 
dissociation of the Government from native religious practices, 
and salt laws. The general approach of the Directors to 
legislative problems was conservative. They had no faith in 
the project of legislative reform launched in 1833 or the manner 
in which the Law Commission worked. They were hesitant 
to do anything which was actively opposed by the judges of 
the Supreme Courts or the European British subjects in India. 
Where there was no unanimity in India, their habit was to 
procrastinate, unless there was some precipitating factor as 
there was on the question of slavery. They were quite shy of 
approaching Parliament for relief in any matter as was well 
displayed in the case of the proposed abolition of the I^aw 
Commission. When the Government of India put forward 
projects not strictly within the purview of its legislative autho- 
rity, they were quite willing to stretch the letter of the Jaw 
as much as possible to enable their enactment. They were, 

observed that the Home Government had means of revising the 

legislative proceedings of the Indian Government, where a decision has 
been arrived at by the Governor General, with his Indian Councillors, and 
of the fourth member of Council, as well as by the X^w Commission, 
consisting of the best men who could be selected to consider such a 
subject”. An appeal to its judgement would, in fact, be a reference 
from a higher to a lower authority.— Cited by C. H. Cameron in his peti- 
tion to the Select Committee of Parliament, dated 15 November 1852. 
Pari. Papers, H. C- No. 426 of I85'2-53, Appendix Vil, pp. 421-2, 
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Jiowcver, disinclined to propose any amendment to the Charter 
Act prior to its general revision at the scheduled time. On the 
whole their hasic approach to legislative prohlems was nearly 
the same as that of the Oovernment of India, and differences 
of a fundamental character were not likely to arise. 

Sharp differences and conflictes were, however, inevitable 
on occasions, and this was particularly marked during the 
early years of the Charter period. The Oirectors were quite 
critical about the abolition of corporal punishment,^® the 
introduction of a common currency throughout India,®^ and. 
the removal of restrictions on the press. Particularly with 
Macaulay on the scene, they were afraid that the Governor 
General’s Council might turn into a run-away horse, and more 
revolutionary measures than the above might be presented to 
them as fait accompli. Hence their stern direction that the 
Council should not depart from the instructions issued to it 
in legislative matters But none of the above measures was 
set aside by the Directors. In the case of the measure for 
removing certain restrictions on the press, they observed that 
it was inspired by a doctrinaire spirit and prompted “by an 
unwise desire for temporary praise than fear of a just and 
lasting blame”, and they would welcome a return to the former 
system which would render their formal interference unneces- 
sary. They did not, however, press for its immediate repeal 
at the earnest solicitation of Lord Auckland.^® The enactment 
was in force till 1867, except during the emergency created by 
the Revolt of 1857, when its operation was temporarily suspen- 
ded, As regards the abolition of corporal punishment also, 
there was no immediate going back on the decision of the 
Government of India. After prolonged discussion, both in 
India and England, it was partially reintroduced by Act III 


Order of 1835 substituted dismissal from service to flogging 
in the native army. Again, under Bengal Regulation II of 1834, flogging 
by the order of any court of Magistrate was abolished, except as a 
measure of jail discipline. 

Acts XVII and XXI of 1835. 

See p. 226-7 above. 

-» Leg. Letter from Court, 1 February (No. 1836, and Leg. Letter 
to Court, 19 September (No. 11> 1836. 
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of 1844 in cases of petty larceny generally and in the case of 
offenders of tender age,-* and by Act X.X of 1845 in the case 
of certain military offences committed by the native officers 
and soldiers of the Company's army.®® These changes were 
not forced upon India; the Governor General’s Council was 
unanimous in passing the second measure, and, in the case of 
the first, only C. K. Cameron expressed his dissent. 

There were serious conflicts in the time of Ellenborough 
also. The main questions at issue then were the continuance 
'of the office of the Fourth Member, the abolition of the Law 
Commission, the participation of the Fourth Member in the 
proceedings of the non-Legislative II>epartments, and the 
enactment of the Assam Company Bill. In all these matters, 
it is significant to note that the Court of Directors accepted in 
general the views of the majority of the members of Ellen- 
borough’s Council, and the differences were mainly with the 
Governor General, who persistently defied the authority of the 
Directors. His recall eased the situation. 

In the time of Hardinge and Dalhousie the principal source 
of misunderstanding was the Directors’ claim that they had a 
constitutional right to control legislative policy at all stages. 
The controversy was more or less of a theoretical nature, 
and it had no direct bearing on the specific legislative projects 
under consideration. When Cameron first raised the issue in 
1846 in connection with the instructions received from the 
Directors on the setting up of Subordinate Civil Courts in the 

Justifying tlic revival of corporal punishment, the President of the 
Council, W. W. Bird, observed that the proposal had been recommended 
**by the Uome authorities, by the Court of Nizamat Adawlat, by the 
^^^edical Board, and by the Government of Bengal, in short by all the 
authorities who arc practically best acquainted with the subject”. Leg. 
I>ep. Pros., Z December 2S43, Nos. 4-5, Also, Judicial Letter from Court, 
28 September (No. 12) 1842. 

Jn reporting on the subject, the Government of India observed that, 
“considering the conflicting opinions which have prevailed on former 
occasions since 1835, whenever the question has been brought forward 
for deliberation”, it was happy to state that there was complete unanimity 
on the subject among the members of the Council of India and the 
Councils and Commanders in Chief of the Presidencies. Secret Letter 
to Court, 18 September (No. 77) 1845. 
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Presidency towns, the Government of India had not expressed 
any opinion on the merits of the measure. When next Bethune 
questioned the constitutional propriety of the action of the 
Court of IDirectors in giving their formal assent to the whole 
of the draft Bill on discipline in the Indian navy instead of 
only to such portions in respect of which their assent was re- 
quired hy law* the Directors denied the charge and censured 
the Fourth Member for the tone of his minute, which was 
‘^'such as ought not to be found in any official records”. They, 
however, accepted most of Bethune's suggestions for the 
modification and improvement of the 

A-part from these incidents wherein nerves w'ere frayed 
and tension mounted high, there were also some other matters 
in which the Court of Directors and the Governor General’s 
Council thought differently. In 1835, a law was enacted to 
provide for the absence of the Governor of Madras from his 
Presidency at the time and it laid down that his orders during 
the period of his absence were as valid as bis orders in 
Council.^’ The question of enacting a general law on these 
lines to provide for the occasional absence of the Governors 
from their respective Presidencies was also mooted on the 
occasion. The prior sanction of the Court of Directors was 
sought for the measure, because the competence of the Gover- 
nor General’s Council to pass such a law was questioned by 
the Advocate General of Bengal and also by one of the 
members of the Council. The Directors turned, down the 
proposal. They considered the measure to be in excess of the 
powers of the Government of India, and they also felt that 
the absence of the Governors of Bombay and Madras from the 
seat of their Governments, “the scene of the great business 
which they are appointed to transact”, was highly objection- 
able.^^ The Directors were persistently critical also of Act 
XXXI of 1841. This measure put an end to multiplicity of 


Marine Department Letter from Court, 23 August fMo. 7) 1848. JLcs 
Dep. Pros., 27 May 1848, hfos. 21-3, and 30 December 1848 No 12 
Act I of 1835. ’ 


■"® Leg. Letter to Court, 25 January (No. 1) 1836* 
4 January 1836, Nos. 1-4; and Leg. Letter from Court * 


Leg. Dep. Pros., 
11 January (No. 3) 
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appeals in criminal cases and was framed on the principle, 
"one trial and one appeal”. The Directors held that the right 
enjoyed earlier was not in fact a right of appeal but a right to 
petition only. Under the new law, they were afraid that the 
proportion of cases to be heard on appeal would increase 
enormously. There were further discussions, but the measure 
stood intact till the passing of Act XVII of 1862 .^° Again, 
the Directors were not satisfied with and expressed anxiety 
regarding the various measures passed in respect of registra- 
tion of deeds. Under Act I of 1843, as modified by Act XIX 
of the same year, registered instruments were given precedence 
over unregistered ones in respect of “every deed of sale or 
gift of lands, houses or other real property”. Act IV of 1845 
was passed to overcome the hardship caused by the rule that 
registration should take place only in the district in which the 
property was located. It was now provided that deeds might 
be registered also in the district in which the transfer occurred 
or in which the parties resided. The Directors expressed the 
fear that these measures might be injurious to the interests of 
persons who acquired property in "entire good faith and ac- 
cording to long and well-established practice”, and that regis- 
tration of deeds in a district other than the one where the 
property was situated might increase “the liability of a fair 
title to property becoming void through some undiscovered act 
of registration”. They drew the attention of the Government 
of India repeatedly to the importance of the interests involved, 
the shortcomings of the system introduced by these measures, 
and the need for placing the whole matter on a sound footing. ““ 

-o I-eg. Letters to Court, 22 April tl4o. 9) 1842, paras 15-7, 18 January 
(No. 3) 1844, and 28 March (No. 3) 1851, paras 25-33. Leg. Letters from 
Court, 1 February (No. 1) 1843, paras 5-7, 3 April (No. 8) 1844, and 29 
October (No. 171 1S5I, paras 25-34. 

Leg, Letters to Court, 14 September (No. 18} 1843 and 19 July (No. 
21) 1845. Leg. Letters from Court, 24 July (No. 17) 1844, 14 January 
(No. 1) 1846, 29 September (No. II) 1847, 9 February (No, 3) 1848, 
6 September (No, 19) 1848, paras 19 & 47, 6 June (No. II) 1849 para 4, 
and 16 October (No. 16) 1851. The great difficulties involved in legislating 
on the subject is seen from Sir Henry Maine’s speech in the Indian 
Legislative Council on 23 March 1864. Proceedings of the Council of the 
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It was not, however, till the enactment of Act XVI of 1864 
that comprehensive action was taken and these measures were 
repealed. The Directors also rejected a proposal from the 
Government of Bombay for branding (^goodita) convicts trans- 
ported for life and directed that the practice should be stopped 
in the other two Presidencies where it was then prevalent. The 
Government of India was agreeable to the suggestion except 
in the case of the thugs and such other types of criminals. 
The Directors would not, however, admit any such reservation, 
and Act II of 1849 was passed giving effect to their orders.^t 
Again, at the instance of missionary institutions, the Directors 
exercised a continuous pressure on the Government of India 
for the dissociation of the Government and its officials from 
any participation in the activities of religious institutions. The 
Directors and the Government of India could not also easily 
reach an agreement on the reform of the Courts of Request 
in the Presidency towns, and protracted discussion and corres- 
pondence preceded the enactment of Act IX of 1850. And, 
lastly, the Directors were not favourably inclined towards the 
lex loci proposals of the Government of India, and the measure 
could not be passed for want of their sanction. 

While the occasions on which the Court of Directors and 
the Government of India differed were many, the power to 
disallow laws after they were duly enacted vested in the for- 
mer was exercised only in respect of one measure, namely. 
Act I of 1834 concerning the legality of the proceedings of the 
Government of India at the time when Bentinclc was ailing at 
Ootacamund.®^ The enactment was in fact in excess of the 
powers of the Government of India. Parliament indemnified 
the latter and regularised its proceedings by 5 & 6 Wm.IV, 
c.6. 

On the whole, the relations between the Court of Directors 

Governor General of India assembled for the purpose of making 1-aws and 
Regulations, Vol. Ill, 1864, pp. 77-9- 

Leg. Letters to Court, 16 October (No. 30) 1847 and 15 September 
(No. 18) 1849, Leg. Letters from Court, 14 July (No. 5) 1847 and 9 
February (No. 3) 1848. 

Leg. Letter from Court, 4 March (No. 2 )183S. 
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and the Government of India were smooth. The extensive 
powers of control claimed by the Directors were not exercised 
in an unreasonable manner. In spite of the large number of 
references to the Directors prior to legislation, success or 
failure depended mostly on the interest, initiative and drive of 
the Governrjient of Xndia.^ It was rare that a project which 
had a good measure of support in India was blocked by the 
Directors. The latter’s views tipped the balance and aflccted 
materially the course of policy only when a Bill was highly 
controversial and influential interests were strongly opposed 
to it. However, if tlie Directors were progressive-minded and 
animated by reformist zeal, they had enough opportunity to 
influence and shape Indian legislative policy. Their whole 
approach being conservative, their authority only lent support 
to the inertia and conservatism of the majority of the members 
of the Governor General’s Council, with the result that the 
legislative achievement under the Charter Act of 1833 was 
thoroughly disappointing. 

B Position under the Charter Act of 1853 


Renewed Struggle to Maintain the Independence of the 
Legislative Council of India 


The Charter Act of 1853 introduced no change in the relation- 
ship between the Court of Directors and the Government of 
India in legislative matters and the legal position remained 
unaltered. At the time of its enactment, the attention of 
Parliament had indeed, been drawn to the Government of 
India’s protests against the Directors* claim that they had 
a general and undefined power of control in all legislative 
matters in addition to the specific powers conferred by the 
statutes' relating to India. But the British Government had 


In his speech during the second reading of the Government of 
Bill, Macaulay leslified that real decisions wore taken in India, and these 
were rarely set aside by the authorities in England. '•The business of the 
Home Oovcrnmcnl", he observed, “is rather to judge what is best, than 
to give positive directions for the future.” Hansard (III Scries), vol. 
CXXVIII. pp. 744-5. 



CONTROL OVER LEGISLATION 


241 


taken the view that the Oirectors required the power for the 
good government of India and, since this claim had the support 
of eminent legal authorities, no further clarification of the law 
was required. The new Legislative Council of India did not, 
however, accept this position. At the very beginning. Lord 
Dalhousie warned about the possibility of conflicts between 
the Law Commission set up in England and the Legislative 
Council in India, and said that the latter may not be so 
amenable to the wishes of the authorities in England as had 
been presumed.®® This proved to be something of a premoni- 
tion. While the members of the Legislative Council were by 
no means itching for a fight and were anxious to work in 
harmony, they were quite sensitive to any interference with 
their constitutional rights and privileges. Trouble cropped 
up in connection with Act VIII of 1855, a measure to amend 
the law relating to the office and duties of the Administrator 
General at the three Presidencies. Prior to its enactment, the 
Court of Directors had advised that a commission of 5% 
should be charged uniformly in all the Presidencies. Further, 
while the Administrators at Bombay and Nladras were to be 
allowed to retain the whole of the commission as their fee, 
the officer in Bengal was to keep only 3% for himself and 
remit the balance to the treasury. In passing the measure 
into law, the Legislative Council of India took note of the 
views of the Directors but fixed different rates of commission, 
3% in Bengal and 5% in the other two Presidencies, and 
allowed the Administrators at all the three centres to retain 
the whole of the commission as their fee.®® Objecting strongly 
to this contravention of their specific instructions, the Direc- 
tors disallowed so much of the enactment as was inconsistent 
with tlieir views and directed that their orders should be 
strictly followed.®"^ The Legislative Council in India reacted 
violently. The historic resolution of the bod 3 ’, passed unani- 
mously at a meeting held on 8 December 1855, with Lord 

See pp. 88-9 above. 

W- Lcc-Warncr, The Life af the Marquis of DaiLousie (London, 1904) 
Vol. IT, pp. 236-7- 

oo Papers of Act Vm of 1855. 

^Proceedings of the Legislative Council of India, I854-55» pp. 747-8. 
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Dalhousie presiding, was as follows : — 

That, in the judgement of this Council, formed after 
mature deliberation, the Honourable Court of Directors does 
not possess the right to require the Council to pass any 
law which the Honourable Court may think lit to direct. 

That this Council, being of opinion that there is no 
sulEcient reason for amending Act No. VIII of 1855 in the 
manner desired by the Honourable Court of Directors, 
respectfully declines to amend it. 

That a repeal of this Act would not effect the object of 
the Honourable Court, and would be contrary to their 
intentions; and that it ought not to be repealed. 

That this Council, admitting to the fullest extent the 
right of the Honourable Court to disallow any law made by 
the Governor General in Council, and the duty of this 
Council thereupon to repeal such law, desires to record its 
opinion that the Honourable Court has not the power to 
disallow only a part of an Act, unless the same relates to 
two or more subjects so wholly unconnected that the part 
disallowed amounts in substance to be a distinct law.®® 

The constitutional crisis created by the adoption of the 
resolution was much more serious than when Lord Ellen- 
borough and later on Lord Hardinge and his Council recorded 
their protest on the very same issue. The Council had now 
two judges of Her Majesty’s Court as its members. They 
were not servants of the Company, and as such they were not 
subject to the penal provision contained in Section SO of the 
Charter Act of 1833, on which the Court of Directors 

38 Ihid., pp. 838-9 ; also, pp. 769-79. ReferrinE to these resolutions, 
Dalhousie wrote to Vernon Smith, President of the Board of Control, “I 
respectfully advise the Home authorities to set rid of this difficulty as soon 
as they can. We are certainly unanimous, and twelve successors would be 
equally unanimous to-morrow.” W. Lee- Warner, The Tife of the Marquis 
of JDalhousie (London, 19041, Vol. If, p. 244. Referring to the same matter. 
Lord Canning wrote to the Secretary of State for India on 9 Zlecember 
1859, “I am not prepared to say that the position was, as the law stands, 
an unsound one, but if it is not intended that the Council should retain 
it, the sooner this is declared authoritatively the better.” A Selection of 
Papers relating to the Constitution and Functions of the Indian Z.episiati\e 
Councils (Calcutta, 18861, P* 35. 



CONTROL over LEGISLATION 


243 


depended for enforcing obedience to its authority. Further, 
the Council was deliberating in public, and the controversy 
was receiving the widest publicity. The Court of Directors 
met this open challenge to its authority with dignified silence. 
Act VIII of 1855, which had given rise to the whole contro- 
versy, was not amended till I860, and then too not in respect 
of the point referred to by the Directors. The legislative 
Council had emerged victorious in this conflict,®^ and from 
this time onwards the Court of Directors, and later the 
Secretary of State for India, took care not to tread on its 
corns again.-*® On two other occasions, however, the autho- 
rity of the Secretary of State came to be assailed. The 
first time, it was in connection with the pension granted to 
the descendants of Tipu Sultan by him without consulting the 
authorities in India. As has been mentioned earlier, the 
Legislative Council refused to accept the contention that it had 
no loctts standi to discuss the action of the Secretary of State 
for India. It held that it was intra vires of its powers to 
discuss the matter, as it had a direct bearing on the financial 
measures before it.^' Again, when the right of the members 
of the Legislative Council to ask questions was being debated 
in connection with the subject of erecting a prison at tbe 

30 Vernon Smith, President of the Board of Control, speaking in connec- 
tion with the implementation of the reports of the Law Commission in 
Hngland, practically conceded the claim of the Legislative Council of 
India. He said, **Of course, that Council had the power to modify or 
reject any reforms, which might fac suggested by the Home Government, 
but he should not tell his honourable and learned friend what course he 
would pursue in such a case until he knew what had actually passed in 
the Council ... If the Legislative Council passed Acts, which, in his 
opinion, were prejudicial to the good government of India, he would 
annul those Acts; and if he could not induce this body to amend them, 
he would then, and not until then — not until he had exhausted every 
means — call upon Parliament to legislate upon the subject.*' Hansard 
CIIX Series), Vol. CXLVI, pp. 448-9. 

Sir Charles Jackson, Puisne Judge and member of the Council, 
observed on 15 December 1S60, “From that time to this, the Home 
Government had never done more than suggest to this Council the 
propriety of any measure they may wish to pass.” Proceedings of the 
Legislative Council of India, 1860, p. 1367. 

“ See pp. 142-3 above. 
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Nilgiris for tlie detention of European convicts, some members 
pleaded that the discussion should not be proceeded with 
as the constitutional issue had been referred to the Secre- 
tary of State for India. The majority of the members of the 
Council, however, held that the latter had no power to 
construe the statutes of Parliament for the Council and they 
should act according to their own understanding of the Jaw.^^ 

Day-to-day Relations between the Council 
a?id the Authorities in England 

There was nothing new in the Legislative Council’s claim 
to freedom of action in the field of legislation, subject to the 
veto and other restrictions imposed by Parliamentary statutes 
upon its authority: it was just a firmer reiteration of the stand 
taken in the preceding period. What is significant in the pre- 
sent period is that in the new set-up the independence of the 
Council became more or less an established fact in the day- 
to-day work of legislation. It was no longer the practice to 
refer, on one ground or the other, almost every' important 
question to the authorities in England. Only those projects 
which required their prior sanction before enactment were 
formally referred to them. 

There was, however, no interruption in the steady flow of 
information and exchange of views betnveen the Council and 
the authorities in England. The proceedings of the Council 
and connected papers were regularly and without much loss 
of time transmitted to England, and they provided the Court 
of Directors and the Secretary of State for India adequate 
information for the proper discharge of their constitutional 
obligations. The views and sentiments of the latter on the 
various measures pending before the Council or passed by it 
were contained in their Legislative Despatches, which were 
as a rule placed on the Council’s table. Relevant extracts 
from the despatches in other Departments were also communi- 
cated to the Council whenever necessary. There was not. 

Speeches by Sir Barnes Bcacoclc, Laing and Sconce, Proceedings of 
the Legislative Councii of India, 1861, pp. 143-67. See also pp. 145-6 
above. 
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however, the same closeness of contact and intimac 3 ' of rela- 
tionship as subsisted between them earlier. 

Except when the question of the relative powers of the 
I.egislative Council and the authorities in England obtruded 
into the debates, the relations between them may be said to 
have been, on the whole, normal and smooth. The Council 
cannot really be accused of playing at independence in the 
actual handling of measures regardless of their merits- The 
Court of Directors and the Secretary of State too cannot be 
held guilty of any unreasonable and excessive use of their 
special powers. The only case on record wherein the Legisla- 
tive Council declined to carry out the orders of the superior 
authority was in respect of the Administrator General’s Act of 
1855. Here, strong political feelings appear to have been at 
worlc, and there was, indeed, as much sound reason to support 
the stand of the Directors as that of the Council. 

Under the special power of control vested in the authorities 
in England, apart from the partial veto applied to Act VIII 
of 1855 respecting the office of the Administrator General, 
only two measures duly enacted by the .Council were vetoed. 
The first one was Act VI of 1856, a measure for granting 
exclusive privileges to inventors. It was vetoed on the ground 
that it should have been enacted only after obtaining the 
previous sanction of the Crown as it affected the royal prero- 
gative. In enacting this measure the Council traversed 
uncertain and dangerous ground without sufficient justification. 
The question of grant of patents had engaged the attention 
of the Government of India right from 1835, but it had 
refrained from legislating on the subject in the preceding 
period only because of the uncertainty of its competence to 
do so. Section 27 of the Charter Act of 1853 had been 
specially incorporated to remove this uncertainty. It enabled 
the Legislative Council of India to pass laws on any subject 
affecting the royal prerogative with the previous sanction of 
the Crown. As the Court of Directors rightly observed, 
“In passing Act VI of 1856, the Legislative Council departed 
from the course specially indicated for its guidance by the 
Imperial Legislature, and adopted one which, if within the 
competency of the Council at all, was as much so at the 
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commencement, as at the close, of twenty years’ discussion 
upon the subject”,^® Sir Barnes Peacock, the Pourth or Legal 
Member of the Oovernment of Jndia, expressed his disagree- 
ment with the legal advisers in England, on whose advice the 
Court of Directors acted.'*'^ But the measure was promptly 
repealed by Act IX! of 1857 and replaced by Act XV of 1859 
after obtaining the previous sanction of the Crown. 

Act XVI of 1859 was also vetoed, a measure affecting the 
administration of the estate of the late blawab of the Car- 
natic. In brief, the facts of the case concerning the enact- 
ment were as follows. On the death of Ghulam Muhammad 
Ghaus, the Nawab of the Carnatic, in 1855, his title and 
dignity were not allowed to descend to his successor, and 
the revenues enjoyed by him during his life-time lapsed to 
the Government. The settlement of the claims of his creditors 
proved to be a tough problem. A number of his debts had 
been contracted at an exorbitant rate of interest, and quite 
a few by his uncle Prince Azim Jah acting as Regent during 
his long minority from 1825-42. It was believed that the 

Leg. I-cttcr from Court, 15 March <No. 2) 1857. Also, Leg. Letter 
from Court, 2 January fNo. 1) 1857, transmitting the opinion of the 
Attorney and Solicitor General in England. 

** Legislative Proceedings oF the Council oF India, 1857, pp. 246-53. 
In passing the original measure, it may be noted that the Council was 
well aware oF the doubts entertained in certain quarters as to its compe- 
tence to enact such a measure without llac prior sanction of the Crown. 
Explaining the conduct of the Council on this occasion. Sir Barnes Peacock 
observed, **As one of the committee fwliich settled the Bill] he thought 
at the time that, if the Act did not affect the prerogative of the Crown, it 
would be better not to send it home for sanction — not because he wished 
that the Council should run any unnecessary risk of exceeding its powers, 
or that it should assert a right to pass such an Act without the previous 
sanction of the Crown; but because he thought that, as the Act was 
introducing into Jndia for the first lime the right to grant exclusive 
privileges to inventors, it would bo necessary for the Council to watch 
the mode in which it worked, and to have the power, if it saw any 
inconvenience arise from any of the provisions, to amend it at once with- 
out making a reference home.*’ p. 247. Xho legal stand taken by 

Peacock and the Council was, on a later occasion, supported by Sir J. W. 
Colville, Chief Justice of the Supreme Court at Calcutta, Ibid., 185S, 
p. 496. 
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property left befiind by tbe Nawab -would uot be enough to 
meet in full the claims of the creditors, who were mostly 
Englishmen. The Government felt that it tvas under a moral 
obligation to safeguard the interests of the creditors, since 
many of them had lent “in full reliance that the dignity would 
descend, supported by its accustomed revenues”, and it under- 
toolc to pay all bona fide claims to the extent of the actual sums 
advanced, together with 6 per cent, interest on them. Act 
XXX of 1858 was passed to provide for the administration of 
the estate of the late Nawab and for the settlement of all 
claims against it in the spirit of the Government’s offer but 
without prejudice to the legal claims of the creditors. In the 
administration of the Act, a question arose whether the 
Government was bound to pay the debts incurred by Prince 
Azim Jah in the name of the minor ISiawab even where the 
moneys were not used for his benefit. Xhe Madras Supreme 
Court held that for a valid contract it was enough that the 
Regent had pledged the name of the Nawab, and it was not 
necessary for the creditor to prove that the debt had been 
incurred properly and necessarily for his benefit. The Legis- 
lative Council, however, felt that its intentions in passing the 
measure had been misconstrued, and it passed a declaratory 
law (Act XVI of 1859) without giving an opportunity to the 
parties adversely affected to present their side of the case.«= 
The amending enactment laid down that the debts in question 
should not be deemed to have come within the meaning of 
Act XXX of 1858 unless it was proved that they were neces- 
sarily and properly contracted for the use of the late Nawab. 
The burden of proof was clearly cast upon the creditor. This 
departure from the ordinary canons of justice was defended 
on the ground that the Government’s offer was ex gratia and 
it was free to impose such conditions as it considered necessary 
to prevent fraudulent claims being entertained. The enactment 
of the measure caused deep dissatisfaction among many of 
the creditors of the late Nawab, and also called forth a severe 
observation from the Chief Justice of the Supreme Court at 

Papers of Acts XXX of 1858 and XVI of 1859. Also. Proceedings of 
the Leeislative Council of India, 1858, pp. 120.4, and ibid., 1859, pp. 409-28. 
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A-Iadras.*® When the measure reached England, together with 
the representations of tlie interested parties. Sir Charles Wood 
vetoed it on the ground that althougli it professed to be only 
a declaratory law, it had in fact introduced a new element 
of proof, not warranted either by justice or policy. The 
measure was repealed by Act XXXVII of 1860 and replaced 
by Act XXXVIII of the same year, taking due note of the 
objections which had been raised.®^ 

Apart from these cases wherein the veto was actually 
applied, the throat of its application deterred the Legislative 
Council from proceeding with two other measures. The first 
one was a Bill taken up in 1858 on the motion of H. Forbes, 
the member for Madras, and it sought to reintroduce oaths 
in judicial proceedings, which had been abolished by Act V 
of 1840. It was a highly controversial measure with a long 
history. In their report on civil procedure, the Law Commis- 
sioners ill England had gone into the question again, and had 
expressed the view that all oaths and affirmations should be 
dispensed with. The niombors of the Legislative Council 
were far from agreed, and the question had been referred for 
eliciting the opinion of the Local Governments and of the 
public generally. At this stage, a despatch was received from 
the Secretary of State in which “there was a very clear indi- 
cation that the measure was not in accordance with the views 
entertained by the Government at Home, and there was a 
probability that, even if it became law in India, the Secretary 
of State would exercise regarding it his undoubted right of 

The Chief Justice observed, “This consideration leads me out of 
our ordinary province, which is merely to c.xpound the law as we find ii, 
and not to remark upon its general character and policy. But called upon 
as I am under titc peculiar circumstances of tliis ease, I am bound to 
declare my opinion tliat the legislation complained of is of the grossest 
ex post facto clinractcr, and that it violates the first principles of legislation 
and justice.” IbM., 1859, p. 786. The Legislative Council considered 
the observation to be uncalled for and out of jurisdiction, and tiic report 
of titc Select Committee on the subject was forwarded to the Secretary 
of State for India. Ibid,, 18S9, pp. 782-90 and ibid,, I860, pp. 277-216. 

Ibid., 1860, pp. 923-38. Also. Papers of Acts XXXVII and XXXVJll 
of 1860. 
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veto”.^^ In viev.' of tliis development, Forbes saw no point 
in pursuing the Bill and withdrew it v.-ith the permission of 
the Council. 

A. similar situation arose in 1860-61.^® The Lieutenant 
Governor of Bengal approached the I.egis!ative Council for a 
temporary measure to avert the threatened ruin of the indigo 
industry hy the organised and large-scale hreahing of their 
contracts by the cultivators. Act XI of 1860 v/as passed 
accordingly, instituting summary trials in such cases and 
■making the breach of indigo contracts as well as instigation to 
break them penal offences. The same Act also set up a com- 
mission of enquiry to report on the whole subject.^* The 
Commission was divided in its opinion. Xhe minority express- 
ed the view that there should he a permanent law for punish- 
ing instigation of affrays and for making breach of an indigo 
contract a penal offence, v.-hile the majority were decidedly 
against the adoption of these exceptional measures. C. Beadon, 
a member of the Executive Council, introduced the Breaches 
of Contract (Agricultural Produce) Bill, embodying the recom- 
mendations of the minority and extending the measure to 
cover contracts in respect of all agricultural produce. The 
second reading of the Bill was passed with 7 votes to 2, the 
members of the Executive Council voting solidly in favour 
of the measure.^ Act XI of 1860 and Beadon’s Bill, which 
was stigmatised as the “Slavery Bill”, were both strongly 
opposed by the Indian community, and the Government was 
accused of undertaking class legislation to protect European 
plantation interests. Sir Charles Wood and his Council in 
England had the strongest objection to a breach of civil con- 
f-tact being made a penal offence. The step was clearly 
retrograde as it sought to annul the great reforms of the 

•« Proccedines of the Legislative Council of India. 1859, p. 485. 

** Ibid, Also, ibid., 1858, pp. 747-54. 

Ibid., iseo, pp, 289-308. Papers of Act XI of 1S60. For a good 
contemporary account of the indigo disturbances and the report of the 
Comn-.ission, see Calcidla ninitnv, Vol. XXXVf, pp, 275 & 344. 

“ froceedings of the Legislative Council of India, 1861, pp. 84-97 & 
178-242. 
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forties of the century. It went also against the deliberate 
judgement of the first Indian Law Commission and the spirit 
of the Penal Code, which had been recently passed. In his 
despatch of 24 July 1860, "Wood intimated to the Oovernment 
of India his disapproval of Act XI of I860, and he made it 
clear that he was not vetoing it only because the life of the 
measure was limited to the indigo season of that year only.®* 
When he was faced with Beadon’s Bill, he advised in his des- 
patch of 18 April 1861 that the measure should not he 
proceeded witU.®^ The Legislative Council did not, however, 
drop the Bill. The Select Committee on the Bill tried to 
amend it so as to bring it within the frameworlc of civil 
procedure. Before the Committee could report, the life of the 
Council came to an end. Early in 1862, a fresh Bill based on 
the ideas entertained by the members of the old Select Com- 
mittee was introduced in the new Council. It made provision 
for imprisonment in a civil jail with or without hard laboiir. 
Although many of the members of the Council were in favour 
of the Bill, it could not survive the scathing criticism of Sir 
Henry Maine, the new Legal Member, who considered it a very 
obvious and fu'tile attempt to escape the Secretary of State’s 
threatened veto,®^ 

It is evident from this study that the members of the 
Executive Council were as keen as the additional members on 
maintaining the independence of the Legislative Council, In 
the case of every one of the measures that was objected to by 
the authorities in England, the former were as deeply com- 
mitted as the latter. Even in the case of the grant to the 
descendants of Tjpu Sultan which brought the Executive 
Council into loggerhead with the Legislative Council, both 
were equally critical of the action of the Secretary of State 

Algerton West. S'/r Charles Wood’s Administration of Indian Affairs 
from 1859-66 (London, 1867), pp. 44-5. 

Ibid., pp. 53-4- Also, Sir Cbarles Wood’s speech in Parliament on 
19 April 1861, Hansard (III Series), Vol, CLXTI, p. S2I. 

Proceedings of the Council of the Governor General of India 
assembled for the purpose of making Laws and Regulations, Vol. T, 3 862. 
pp. 18-20, 32-50 & 197-215. 
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for India- Another point of constitutional sijgnificance emerges 
from this study. Xhe independence of action claimed hy the 
legislative Council and. the uncertainty of the scope of the 
power vested in the authorities in England did not cause 
as much inconvenience in the long run as they appeared to do 
at certain critical moments. Indeed, the supposed wealc spot 
of the constitutional system may even be considered to have 
been a source of strength. While on the one hand the 
legislative Council of India could refuse to be dictated as to 
what laws it should pass, the Oovemor General could on the 
other refuse his assent and prevent the measures passed by 
the Council from coming into force, and the Court of Directors 
and later the Secretary of State for India could veto laws duly 
enacted in India and order their repeal. Each of these acted 
as a valuable check on the other. This perhaps explains why 
the system continued without any significant change right up 
to the constitutional reforms of 1919. 

C .- — Reservations by Parliament in the Grant of' Legislative 
Authority: Practical Working 

From a study of the nature and extent of control exercised by 
the authorities in England over the legislative activities of 
the Government of India, we shall now pass on to examine 
another aspect of their relationship, namely, how far Parlia- 
ment’s reservations in delegating authority to the Legislative 
Council of India proved satisfactory and what changes were 
found necessary in the light of experience. While the question 
of constitutionality was decided ultimately by tbe courts of law, 
the Council had to make up its mind every time a measure 
came up before it as to whether it had the power to legislate. 
Xhe ambit of its activities depended in the first instance upon 
Its oun understanding of the law. During the period of the 
1833 Charter, whenever there was room for doubt, the 
Government of India came to a decision in close consultation 
with the Court of Directors. In the subsequent period, no 
references were generally made to England on these matters. 

Of the various limitations on the legislative jurisdiction of 
the Government of India, the one that gave rise to the greatest 
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doubt and was felt to be most restrictive was the proviso to 
Section 43 of the Charter Act of 1833 that no law affecting in 
any way any of the prerogatives of the Crown should be passed 
in India. According to a liberal interpretation, it only res- 
trained the Government of India from doing anything, directly or 
indirectly, to prevent the Crown from exercising its prerogative 
rights or to bring their exercise into contempt. The Govern- 
ment of India cotild, without infringing in any way the spirit 
or the letter of the law, effect by legislation what the Crown 
could do in exercise of its prerogative. The proviso had been 
introduced, according to this view, only to prevent the plenary 
powers of legislation conferred by the substantive part of 
the section being interpreted “as empowering the Supreme 
Government to make laws as entirely irrespective of the Crown 
and Legislature of Great Britain as that of France”. If this 
view of the law, which was put forward by the Attorney and 
Solicitor General and the Company’s Standing Counsel in 
England and accepted by the Court of Directors as early as 
1839,®® had prevailed, the authority of the Government of 
India would have been greatly extended in an important 
direction. But it did not gain general acceptance in India and 
the policy pursued in this matter followed an uncertain course. 

Grant of patents was one of the subjects that impinged on 
the royal prerogative, and it came up for consideration very 
early during Uie period of the 1833 Charter. According to 
one view, tbSr^town had no prerogative right to issue patents 
in respect countries acquired after the enactment of the 

Statute of by which the subject was regulated. According 

to anotheiJj^A^f, the Crown possessed the right, but its exercise 
was heldi# Ij/i 4 be 3 ’ance since the grant of a charter to the 
East Ind-%i liompany. The latter now possessed a delegated 
authorit;/' over the subject. A third view was that the Crown’s 

/ t 

“O 3 & 4 Wni. IV, c. 85' s. 43. 

Enclosure to Leg. Ldtter from Court, 3 July CNo. 8) 1839. This view 
was shared by many oti^r eminent lawyers : C. H. Cameron's minute 
dated 26 June 1846. Leg, IDep., Original Consultation, 4 July 1846,140.7; 
C. It. Ivl. Jackson’s mini’/te, dated 18 blovember 1851, Leg. Oep. Pros., 
7 Alay 1852, No. 16; and the views of Sir Barnes Peacock and Sir James 
Colville cited in note on p. 246 above. 
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right was extant and active. The question was whether there 
was some means by which the Government of India could 
legislate upon the subject without infringing this right, for 
instance, by obtaining the previous assent of the Crown, On 
a reference being made to them, the Attorney and Solicitor 
General and the Company’s Standing Counsel suggested in 
1838 that the Government of India might enact laws for 
enforcing and protecting within British India patent rights 
already granted by the Crown. They felt that this course 
of proceeding "would avoid any conflict of speculative rights 
and secure every object of practical utility”.'^’' Most of the 
applications for the grant of patents during this period were 
for the extension of rights already enjoyed in Great Britain 
and the Colonies, and the Government of India would have 
done well in accepting the advice. The Fourth Member of 
the Council, Andrew Amos, however, questioned both the 
legal soundness and the practical utility of the suggestion, 
-and no action was taken to give concrete shape to it.'^® Fresh 
references to the authorities in England in 1842®“ and 1849““ 
failed to elicit a more favourable reply, and the first patent 
law of India was passed only after the restriction on the autho- 
rity of the Government of India to legislate on prerogative 
matters was clearly and unequivocally removed by the Charter 
Act of 1853. 

Another subject affecting the prerogative of the Crown that 
called for attention was the creation of corporations and 

Les. Letter from Court, 28 December (T-Jo. 19> 1838. A similar 
opinion was expressed by the legal advisers in England in 1850, although 
on this oceasion they considered an amendment of the statute a preferable 
course.— Leg. Letter from Court, 18 June (No. 10) 1850. See also Leg 
Letters to Court, 19 Oetober (No. 5) 1835 and 26 September (No. 12) 1836; 
and Leg. Dep. Pros., 12 October 1835, No. 9. 

Minute dated' 5 February 1841, Leg. Dep. Pros., 1 March 1841 
No. 5, 

Leg. Letter from Court, 1 February (No. 1) 1842. 

'« Leg. Letters to Court, 27 January (No. 3) 1849 and 21 February 
(No. 2) 1851; Leg. Letter from Court. 18 June (No. lO) 1850; and Leg. 
Dep. Pros., 4 July 1846, No. 8, 27 January 1849, Nos, GS-9, and 21 Feb- 
ruary 1851, 5. 
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grant of corporal rights. Xhcre was no difficulty in incor- 
porating banking institutions by legislation as this power had 
been specifically conferred on the Indian Governments by 
Section 8 of 47 Geo. Ill, c. 68. The Bank of Bombay, the 
Bank of Madras and the Union Bank of Calcutta were estab- 
lished, and the Bank of Bengal was given a new charter, in 
exercise of this power.®* It was, however, doubtful if the 
power could be exercised in respect of other institutions. In 
1838, the Government of India passed an Act to incorporate 
the Bengal Bonded W^arehouse Association without consulting 
the Court of Directors. On receiving a copy of the enactment, 
the latter referred it to its legal advisers. The opinion 
tendered by them was that ^“the creation of a corporation by 
an act of the Legislative Council** was valid and the same 
authority had the power to limit the liability of the members 
of a trading association to the same extent as the Crown 
could limit under 7 Wm. & 1 Viet., c,73.®“ Although the 
soundness of this view was contested by other eminent lawyers, 
the enactment became a valuable precedent,®® a*nd the Govern- 
ment of India passed other laws of the same type, e.g,. Act 
XIX of 1845 to incorporate the Assam Company and Act 
XLIII of 1850 for the regulation of joint stock companies. 
Indeed, even after the enactment of the Charter Act of 1853, 
which provided that measures affecting the royal prerogative 
might be enacted in India with the previous sanction of the 
Crown, the Legislative Council preferred to act on the strength 
of this precedent. Act IV of 1855 to renew the charter of 
the Assam Company®^ and Acts XIX of 1837 and VII of 1860 

Acts m of 3S40, IX of 3843, XXTH of 1S45 and VI of 1839 respec- 
tively. 

®* Leg. Letter to Court, 3 Jufy^ (No. 8) 3839. 

«3 Opinions expressed by C, R, f^rinsep. Standing Counsel, Edward Lyall, 
Advocate General, and C. H. Cameron, the Eourth ^Member of the 
Council, in connection with Act X3X of 3845. Leg. Dep., Original 
Consultations, 21 April 1843, Nos. 56 & 58, and 31 .May 1843, No. 8. 
Opinion of the Judges of the Supreme Court at Madras in connection with 
Act XLIII of 1850, Leg. 33ep. Pros., 27 December 1850, No. 35. 

®* Note by Whitley Stokes, annexed to Sir Henry Ivlaine's minute dated 
31 August 1866. Government of India ; JLegisia/ive £>epartment Minutes 
by Sir JSenry IfAairzs (Calcutta, 3892), No. 47. 
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for amending the law relating to joint stock companies were 
passed into law without the prior sanction of the Crown. 
The Government of India thus exhibited greater boldness in 
this matter than in respect of the grant of patent rights. 

The Government of India was not also sure of its com- 
petence to enact a law empowering the Supreme Courts to set 
at liberty a convicted person who had been recommended to 
the Crown for pardon on his own recognizance, and it passed 
Act VII of 1S37 with the approval of the Court of Directors 
to make good the defect.®” I^ater on. a reference was made 
to the legal advisers in England, and they held that the 
measure was inira vires of the powers of the Indian Legisla- 
ture.®® A more ticklish question was whether the Presidency 
Governments in India had the power to grant pardons, re- 
prieves and remissions in respect of the judgements of the 
Crown Courts in the same way as in the case of the Company’s 
Courts. In 1839 the Government of India suggested that the 
doubts entertained on the subject might he cleared up, if 
necessary, by Parliamentary legislation,®’ hut no action was 
taken at the time. The subject cropped up again in 1853 
when the competence of the Government of Bengal to remit 
sentences of imprisonment passed by the Calcutta Magistrates 
was questioned, and the matter was referred to the authorities 
in England.®® The Charter Act of 1853 soon provided a way 
out of the difficulties, and Act XVIII of 1855 was passed with 
the previous sanction of the Crown to set all douhts at rest-®® 
Another question that cropped up was the Crown’s right 
to lines, forfeitures and escheated properties. The charters 
establishing the Supreme Courts at Madras and Bombay bad 
granted all lines and forfeitures arising out of their judgements 

" leg. Letters to Court, IS February tNo. 3) 1836 and 1 May tNo. lO) 
1837, and Leg. Letter from Court. 26 October (No. 2 ) 1836. 

'« Leg. Letter from Court, 19 February (No. 2 ) 1839. 

" Leg. Letter to Court, 28 January (No. 2) 1839, and Leg. Dep, Pros. 

3 December 1838, Nos. 34-6. 

Coa’L 2 June (No. II) 1853, and Leg. Dep. Pros.. 
-27 May 1853, Nos. 31-2. 

Statement of objects and reasons by Sir Bames Peacock, 28 April 
1855, Papers of Act XVtII of 1855. 
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to the East India Company, and the latter was free to remit 
them in particular cases. This had not been done in respect 
of the Supreme Court at Calcutta, and there was no authority 
in India that could remit the penalties imposed by it. The 
Government of India did not feel free to legislate on the 
subject as it touched the royal prerogative. The Crown came 
to the rescue and issued a Letter Patent in 1851 granting these 
proceeds also to the Company.'^*^ As regards escheats, diffi- 
culties cropped up when the Local Governments concerned 
intervened to provide for the proper administration of the 
funds of St. Mary’s Church at Madras and the Cathedral 
Church of St. John at Calcutta. These were overcome in 
1839 by the issue of a royal warrant foregoing the Crown’s 
claims to the funds-’^ The Charter Act of 3853 finally pro- 
vided a solution to these problems by granting the Company 
all fines, penalties, forfeitures, escheats and properties devol- 
ving botia vacantia,'^^ and the Government of India as the agent 
of the Company was free to regulate the subject in any manner 
it thought fit. 

And, lastly, a couple of questions concerning aliens and the 
subject of naturalisation, which seemed to affect the Crown^s 
prerogative, also caine up for consideration. In a case coming 
before it, the Supreme Court at Calcutta ruled that the British 
Crown held an absolute and complete right of sovereignty in 
India, and as a result the position of aliens in India was the 
same as in England. This ruling had far-reaching conse- 
quences. A large number of aliens were living in India for 
many decades and had acquired extensive properties. All 
these would lapse to the Crown under one of its ancient 
prerogatives. The Government of India sought the interven- 
tion of Parliament as the subject was beyond its purview. 

Leg, Letters to Court, 19 April ^No. 2} 1850 and 30 September 
(No. IS) 1852; Leg. Letter from Court, 2 April (No. 8) 1851; and Leg. 
r>ep. Pros,, 7 May 1852, Nos. 2-22. 

Leg. Letter to Court, 8 August (No. 8) 1836, Ecclesiastical Letter to 
Court, G July (Mo. 4) 1836; and Ecclesiastical Letter from Court, 31 July 

(No. 2) 1839. 

16 <fe 17 Viet., c. 95, s. 27. 
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This was, however, rendered unnecessary by the Privy Coun- 
’■ oil’s judgement in the well-Jtnown case of Mayor of Lyons vs. 
the ILast India Company , wherein it was held that the Alien 
Law did not extend to the Company’s territories and a Euro- 
pean alien could hold and devise lands in them.’'® Xhe judge- 
ment also removed lurlcing doubts regarding the competence 
of the Government of India to enact laws in respect of the 
Parsis and other Asiatics permanently settled in British 
India. But the relief was only partial and there was need 
for a law of naturalisation or denization. While grant of 
letters of denization was an ancient prerogative of the Crown, 
the subject of naturalisation was considered to fall within 
the legislative competence of the Government of India. Act 
2C5CX of 1852 was enacted accordingly to provide for naturali- 
sation, subject to such restrictions as were considered neces- 
sary.’* 

The inconveniences experienced by the Government of India 
in not possessing the power to legislate in respect of matters 
affecting the prerogatives of the Crown were overcome by the 
grant of the necessary authority by the Charter Act of 1853, 
but the exercise of the power was subject to the approval of 
the Crown being obtained prior to legislation. The new 
Legislative Council often chafed against this limitation and 
considered it to be a hindrance to expeditious legislation in an 
important field.’® The restriction was, therefore, dropped by 
the Indian Councils Act of 1861”, 

Next to the prerogatives of the Crown, the definition of 
persons and places for whom the Government of India could 
legislate under Section 43 of the Charter Act of 1833 was 


Leg. Letter to Court, 1 August <No. 7) 1836, and I-eg. Dep. Pros. 
25 July 1836, Nos, 4~6, 3 October 1836, Nos. 12-3, and 26 June 1837, No- I^ 
t.eg. Dep. Pros , 15 Narch 1850, Nos. 90 & 92. 

Xhe Advocate General at Madras considered the measure to be in 
excess of the powers of the Government of India, but three successive 

Fourth Members of the Council — Bethune, Jackson and Peacock did 

^t think so. Leg. Letter to Court, 22 December fNo. 2il 1852 and Lee 
Dep. Pros., 16 July 1852, Nos. 1-19. 

'• Sec pp. 245-6 above. Also, papers of Act XX of 1860 relating to the 
baronetcy of Sir Jemsetjee Jejeebhoy- 
” 24 & 25 Vicl., c. 67, s. 24. 
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open to doubt in many respects. There was first the question 
of its cOTnpetence to enact laws in respect of the territories 
acquired after 1833. While this section spoJkre of ‘‘the said 
territories” for which it could legislate. Section 1 defined the 
territories as those “ now in the possession and under the 
Government” of the East India Company. The Government 
of India did not, however, take a restricted view of these 
provisions and passed a number of measures affecting terri- 
tories acquired after 1833, c.g.. Act XVII of 1844 relating to 
the lapsed State of Colaba. When the Advocate General of 
Bombay questioned the legality of the practice, the Fourth 
IVIember of the Council, Sir Barnes Peacock, took the stand 
that “by conferring the possession and powers of government 
over territories then in the possession and under the govern- 
ment of the East India Company, the Legislature necessarily 
conferred all powers incident to such possessions and govern- 
ment”, and among these powers were the right to make war 
and peace and the right to hold and administer territories 
acquired by conquest or otherwise.'^s The Governor General’s 
Council was divided on the issue.’® On a reference being made 
to the Court of Directors, that body endorsed the stand taken 
by Peacock and advised the Government of India to stick to 
this view of the law.®“ No change was made in the relevant 
provisions by the Charter Act of 1853. Section 22 of the Indian 
Councils Act of 1861 also defined the legislative authority of 
the Indian Legislature as extending over the Indian territories 
“/ton” under the Dominion of Her Majesty”. The inadequacy 
of this expression was at last recognised by Section 2 of the 
Indian Councils Act of 1892, which inserted the words “or 
hereafter” after the word “now” in the section cited above. 

Leg. Ltep. Pros., J1 July 1852, l^lo. 47. 

’o Sir F. Currie and -T. Lowis recorded their disagreement with the 
views of Peacocic. Jbief,, Nos. 40 & 41. C. R. Ivt. Jaclcson, the previous 
Fourth Ivlemfaer, had also questioned the legality of the existing practice. 
Leg. Dep. Pros., 27 August 1852, No. 17- See also Leg. Xjetter to Court, 
16 July CNo. 13) 1852. 

Leg. Letter from Court, 17 November (No. 19) 1852. Act VIII of 
1853. the passage of which had been held up by this controversy, was 
enacted after the receipt of the Directors’ instructions. Leg. Letter to 
Court, 3 March (No. 2) 1853. 
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Legislation in respect of tlie non-Regulation areas was 
another snlyect that posed a delicate problem. The com- 
petence of the Governor General in Council to make laws for 
them in his legislative capacity in the same way and to the 
same extent as for the rest of British India was not in donbt.®^ 
But a practice had developed by which the legislative needs of 
these areas, including the levy of fresh taxes, were attended to 
by the executive government, and the X-cgislative Council was 
c/e facto pushed out. Whatever its justification from a political 
standpoint, many eminent authorities held that this develop- 
ment was not warranted by law.®* “While the subject was one 
which concerned the relative powers of the executive and the 
legislature, it did not give rise to any serious conflict during the 
period of the Charter Act of 1833, since the two organs were 
nearly the same in composition at the time. The encroach- 
ment was felt more deeply in the subsequent period,®® and 
strong views against this policy were expressed by many of the 
members of the Legislative Council at the time of the passing 
of the Indian Income Tax Act of 1860.®^ To remove the 
doubts entertained on the subject, the Indian Councils Act of 
1861 declared that no nile, law or regulation made for these 
areas in the past should be deemed invalid by reason of its 
not being in conformity with the legislative provisions of the 
Charter Acts of 1833 and 1853,®® and for the future the 
executive was to refrain from legislating for the unsettled or 

See p. 270 below. 

While C. H. Cameron considered the practice perfectly legal, a 
contrary view was held by A. Amos, J. E. I>. Bethunc, Sir Barnes Peacock 
and Sir Robert Peel. Minute by Amos, dated 2 July 1839, Leg. Uep. 
Pros., 25 November 1839, No. 6; minute by Peacock, dated nil. Leg. Uep. 
Pros., 16 July 1852, No, 47; and note by E. J. Halliday, dated 19 January 
1852. ibid.^ No. 39. 

Ciameron urged before the Select Committee of Parliament that the 
doubt should be cleared up, but the Charter Act of 1853 was silent on the 
subject. Pari. Papers, H. L. No. 88 of 1852, Q, 2130-1. 

Proceedings of the Legislative Council of India, 1860, pp. 733-41. 
In pursuance of the view that wbat had been done in the past was not 
legal. Section 244 of the Act indemnified all officials for anything done by 
them with regard to the levy of taxes under the orders of the Government 

24 & 25, Viet., c. 67, s. 25. 
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non-Regulation areas.®® 

Xhc question of the limits of the extra-territorial jurisdiction 
of the Government of India in legislative matters also presented 
many doubts and difTiculties. Xo begin with, the Charter Act 
of 1833 contained no provision conferring specifically the 
power to legislate for the high seas, and it was doubtful if the 
power could be claimed on any other basis. Xhe first Law 
Commission drew attention to the many difficulties caused by 
the absence of this power. Under the existing law only the 
Supremo Courts exercised admiralty jurisdiction, and the 
Government of India had no authority to empower the Com- 
pany’s Courts in the mofussil areas to punish even the most 
petty crime committed by its subjects on the high seas. It was 
also difficult for the Government to enforce the law governing 
prevention of smuggling and communication of infectious 
diseases.®’ On the matter being referred to the Court of 
Directors, the advice of the Attorney and Solicitor General 
and the Company’s Standing Counsel was sought. “We 
think”, they observed, “that the Legislative Council has power 
... to provide for the trial and punishment of crimes and 
ofTonccs committed upon the high sens, enacting and declaring 
them to be offences of the same quality and triable and 
and punishable as if they had been comTfiittcd on land, as has 
been done as to offences committed a't sea by British statutes. 
It would be of course proper to limit t.hc application of such a 
law to persons, natives and subjccl:s, owing obedience to the 
laws of the British territories.”®® ' On the receipt of this 
opinion, the Fourth Member of t'^ic Council, A. Amos, ex- 
pressed his disagreement with it, tji/d also pointed out that the 
lawyers in England had not stajjed over what part of the sea 
adjacent to the continent of Indiia the legislative authority of 
the Government of India exteinded. On a reference being 
made to them, ^ the Advocate Qrcncral and the judges of the 

so Government o'f India: Lesistaiive \ department Minutes by Sir H. S. 
Maine (Calcutta, 1892^, No. 69. " 

Letter from the Indian Law Co^cimissioners forwarding the Penal 
Code, 2 May 1837, paras. 30-J. Pari, f^apers. H. C. No. 673 of 1837-38. 

®® Enclosure to Leg, Letter from CouiVt, 19 February (No. 2j I83P. See 
also C Ilbert. T/te CSovernment of India (dxford, 1898), p. 443. 
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Supreme Court at Calcutta expressed the view that the Govern- 
ment of India had legislative authority only in respect of the 
maritime territory of the Company’s possessions- In the light 
of the opinion expressed hy the judges in particular, the 
Government of'^India did not consider it safe to undertake 
legislation on the lines indicated by the Crown and the Com- 
pany’s Counsels.®® The subject lay simmering for a time, and 
cropped up again in 1848 in connection with a measure to 
punish certain offences committed within the limits of the 
Company’s maritime territory. The Court of Oirectors gave 
its consent to the enactment of the measure, observing that it 
would be “suflicient to meet the cases which have ordinarily 
to be provided for”-®“ In the meanwhile, J. E. X>. Bethune 
took over as the Fourth Member. He took the stand that 
the opinion expressed by the lawyers in England was quite 
sound and there was no need for a conservative approach- 
The draft that he put forward, however, made no progress as 
the subject got linked up with the enactment of the penal 
code.®' At the time of the enactment of the Charter Act of 
1853# the Government of India pressed for an amendment of 
the statute for conferring upon it authority to legislate for 
the high seas.®® No relief was, however, obtained during tbe 
period under revieW. 

Another aspect of extra-territorial jurisdiction that caused 
considerable concern related to the suppression of inter-state 
crimes such as thiigi and dacoity, and also to the regulation 
of the conduct of the camp-followers and civil residents in can- 
tonments established by the Government of India within the 
territories of the Indian States in subordinate alliance with the 
Company. In this connection, two questions came up for 


Leg. Letter to Court. I3 July ^No. 16) J840. In this letter, the 
Government of India observed, —As this opinion proceeds from those in 
whom the interpretation and administration of the law is vested, wc have 
felt It lo have an authority paramount over all others, even over that of 
the eminent lawyers cited by your Honourable Court.” 

Leg. Letter from Court, 26 July CNo. 34) 384S. 

Leg. r>ep. pros., 29 April 1853, No. 15, 

Leg. Letter to Court, 4 Tvlay CNo- 6) 1853; and Leg. 

Court, I IvTarch CNo 7) 1854. ^ 


Letter from 
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consideration and decision: firstly, whether and to what extent 
the Government of India could regulate by law the conduct 
of its subjects while resident outside its territories; and, 
secondly, what the precise legal position of the Indian States 
in subordinate alliance was — specifically, whefher the Govern- 
ment of India possessed any authority to legislate for them or 
their subjects. After declaring that the Government of India 
may enact laws for all places, persons and things within the 
Company’s territories, the Charter Act of 1833 provided that 
it might also legislate for “all servants of the said Company 
within the dominions of Princes and States in alliance with 
the said Company’’.'’^ “This specification of a particular 
class’’, the first Law Commission observed, “would seem, 
according to ordinary rules of construction, to prove that 
Parliament did not intend to give the Governor General in 
Council the power of legislating for any person not of the 
particular class, or for any person who might be in the 
dominion of any Asiatic State not bound by a treaty of alliance 
to the Company’’.®* Prior to the enactment of this statute, 
the Presidency Governments used to provide for the punish- 
ment of crimes committed by its subjects extra-territorially 
without their competence being called into question. Unless 
similar power was conferred upon the Government of India, 
the Commission considered that great difficulties would he 
experienced in the suppression of crime. It was also not in 
favour of according “sovereign’’ status to the Indian States 
in subordinate alliance with the Company, and .wanted the 
legislative authority of the Government of India to be extended 
over them and their subjects, wherever necessary.®® On a 
reference made to them through the Court of Directors, the 
Attorney and Solicitor General and the Company’s Standing 
Counsel took a liberal view of the law. They observed, “The 
Legislative Council has power to pass laws enacting and 
declaring that crimes and offences committed in the territories 
of Princes or States in India adjacent to the British territories 

3 & 4 Wm. IV, c. 85, s. 43. 

Letter from tJic Indian Law Commissioners forwarding * the draft 
penal code, 2 May 1837, para 27, Pari. Papers, H. C. No. <373 of 1837-38. 

Ibid.y paras 28-9. 
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by persons, the natives, subjects of and owing obedience to the 
laws of such British territories, shall be liable to be tried 
and punished as if committed within the local limits of the 
British territories.” They explained the proviso with regard 
to the servants of the Company in these territories as being 
‘'either perhaps unnecessary or as meant to remove all doubts 
as to the power to bind servants of the Company in the 
particular class specified, who might not be. as occasionally 
happened, either natives or subjects of the British territories 
or British subjects of Her Majesty”.®® 

As in the matter of legislation concerning the high seas, 
there were many eminent authorities who contested the correct- 
ness of this opinion of the Crown and the Company’s Coun- 
sels.®^ But the Government of India found it diflScult to 
refrain from undertaking legislation in this field, because, 
at this time, ihiigt, dacoity and other similar crimes had become 
grave inter-state problems affecting both British and Princely 
India. It adopted measures which were not only in excess of 
its own authority, but of the British Parliament itself under 
the rules of international law. The first of them was Act XXX 
of 1836, which, made membership of a gang of thugs “either 
within or without the territories of the East India Company” 
punishable with imprisonment for life with hard labour. The 
wordings were so wide that thugi committed outside the Com- 
■pany’s territories by the subjects of the Indian States was 
equally punishable as that committed by the Company’s 
subjects.®® Act XX!IV of I8d3 for the suppression of gang 


»• Enclosure to I.eg. Letter from Court, 19 Eebmary fNo. Zj 1839. 

“ Opinion of Andrew Amos, Leg. Dep. Pros.. 31 December 1838, 
Nos. 13-14. Opinion of Sir Barnes Peacock, Leg. Dcp. Pros,. 24 Seo- 
tember 1852, >To. 20. ^ 

In his evidence before the Parliamentary Committee, C. H. Cameron 
observed. ••When we passed the Thuggee Acts, there is no doubt that 
what we did was ultra lires. For the sake of convenience, we overstepped 
the power." Explaining the necessity for them, he further said. “It was 
necessary to provide for the offence of thuggee in other territories; they 
were very gtad that thuggee committed there should be punished- but the 
words used for that purpose were so large that if any crime ot thuggee 

^ French subject, it would be punished by 
Papers.'^, c! No.’ ^ of nations.” Pari. 
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dacoity was on the same lines as the J'/tugi Act. Act XVIII 
of 1843 was another exceptional measure iinder which sen- 
tences passed by the courts of the neighbouring Indian States 
in respect of thttgi and dacoity could be carried out in British 
Indian jails.®® The Government of India was fully conscious 
of the dangerous ground it was treading in enacting these 
laws and it was not prepared to extend them to other crimes.^®® 
Another measure of the same type as the Thugi Acts was Act 
X of 1839, which provided for the punishment of persons in 
the Straits Settlements for waging war, or abetting it, against 
neighbouring states at peace with the Government of India.^°* 
While these measures referred to particular crimes. Act I of 
1849 was a general measure to provide more effectually for 
the punishment of offences committed in foreign states. In 
full acceptance of the advice tendered by the legal advisers 
in England ten years earlier. Section 2 of Act laid down, ‘*AU 
subjects of the British Government, and also all persons in 
the civil or military service of the said Government, while 
actually in such service, and for six months afterwards, and 
also all persons who shall have dwelt for six months within 
the British territories under the Government of the East 

With reference to the embarrassment felt in the enactment of this 
measure, C. H". Cameron observed that they should not be troubled in 
the work of icgislation by the unsubstantial irights of Princes **who arc 
nominally sovereign and really subject*’. I-Ic wr^'.nlcd Parliament to declare 
itself formally to be, as it was for some timri substantially, '*thc para- 
mount power and general conservator of Ihclpcacc throughout India**. 
“Until the theory of our Indian Governmenf^ is thus accommodated to 
the practical exigencies of our position,” added, “we must do either 
without such useful Jaws as that now in qi^cstion or wc must overstep the 
limits of our legislative power, not only c4f sucli legislative power as wc 
have by the 43rd Section of the Gliartcr ^ct but of any legislative power 
which Parliament is ever likely to confer. y* Minute dated 21 July 1843, 
Leg. I>ep. Pros., 26 August 1843, No. 38.^ Sec also ibid,. Nos. 39-42, and 
Leg. EJep. Pros., 3 February 1843, Nos. 22.-4. 

100 Leg. Letters to CTourt, 13 November^ (No. 33} 1847, paras 6-11; and 
Leg. IDcp. Pros., 17 June 1848, Nos. 8 Sc 2^. 

101 The Fourth IVfembcr Amos rccord^cd that this measure was in 
excess of the powers of the Indian Legislature, which had no power to 
legislate for offences not committed within the Company’s territories. 
Leg. I>ep. Pros., 31 Uccember 1838, Nos. 13-14. 
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India Company, subject to tbe laws of the said territories, 
wherever apprehended, shall be amenable to the law for all 
offences committed by them within the territory of any foreign 
prince or state; and may be bailed or committed for trial 
as hereafter provided, on the like evidence as would warrant 
their being held on bail or committed for the same offence, 
if it had been committed within the British territories.” The 
same principle was reiterated by Section 3 of the Indian Penal 
Code of I 860 . 

The Government of India also experienced great difficulties 
while legislating in respect of certain other matters which 
affected the territories and subjects of the Indian States, in 
particular, the administration of cantonments. It had un- 
doubted authority over its own servants and also over the 
Company’s Indian troops; there was a good case for making 
extra-territorial crimes by its own subjects punishable; but it 
could lay no claim to legislate for the Indian States, although 
their political subordination was an accepted 'fact, Fully 
conscious of the limitations of its authority, the Government 
of India sought to gain its objectives, not through legislation, 
but by entering into agreements and understandings with the 
States and through developing its political and paramountcy 
rights.*®® Parliament too was most wary in legislating upon 
the subject of extra-territorial jurisdiction, and the Charter 
Act of 1853 and the Indian Councils Act of 1 861 effected no 
change in the law. It was only by the Statutes of 1866^®“ and 
1869^®* that the Indian Legislature was empowered to make 
laws for British subjects, European and native, within the 
territories of the Indian princes in subordinate alliance with 
Her Majesty. 

Next to the doubts and difficulties surrounding the terri- 
torial Jurisdiction of the Government of India, there was some 
uncertainty regarding its competence to legislate in respect 

Leg. Den. Pros., 30 January 1847, Nos. 12-22; 2 November 1849, 
Nos. r-7; 5 May 1849, No. 12; and 22 April 1853, Nos, 13-14. See also 
C. Ilbcrt, Tfie aovernment af India (Oxford, 1898>, pp. 452-63 

28 Viet., c. 17. 

32 & 33 Viet., c. 98. 
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of allegiance to the Crown. In 1847, in connection with a Bill 
for the punishment of seditious attempts to tamper with the 
fidelity of troops, the Fourth IMembcr, C. H. Cameron, raised 
the question whether the whole of the law of allegiance was 
outside the purview of the Indian Legislature, or whether 
only the enactment of a law aflccting the allegiance of a subject 
in fact was prohibited.’®^ As a measure of prudence, the 
matter was tcIcvTcd to the Court of Directors for guidance.’®® 
But, before the receipt of a reply,’®’ on the advice of J. E. L. 
Bethunc, the new Fourth Member, the Government of India 
took a broader view of its powers and passed the Bill into 
law as Act 3CIV of 1849.’°® Measures of a similar nature were 
enacted in the subsequent years without any objection being 
raised, namely. Acts 111 of 1855 and XI of 1856 to prevent 
merchants ships from encouraging and conniving at the fidelity 
of navy and army men respectively, and Chapters VI and 
VII of the Indian Penal Code of 1860 relating to oircnccs 
against the State and the army and the navy. 

Finally, there was the restriction that the Government of 
India should not make any law affecting the Charter Act of 
1833, which was to bo the basic measure governing the Com- 
pany’s Indian administration, earlier Parliamentary statutes 
for punishing mutiny and desertion of officers and soldiers, 
and any future enactment of Farliamcht. Ajjart from the 
existing restrictions, the scope of the legislative authority of 
the Government of India depended to a large extent upon the 
restraint exercised by Parliament in intervening in Indian 
affairs. A survey of Parliamentary legislation during the 
period shows that it was almost entirely confined to modifi- 
cations in the system by which Indip was governed and to 
matters affecting India in common witli the rest of the Empire. 
In one or two cases the Government pf India tried to persuade 

105 jvtinutc dated 4 June 1S47, Leg. Pep. jliros., 3 July IS47, No. J9. 

. lo® Nos. 15-26. Also, Leg. Letter ({o Court, 3 July (No. 191 1847, 

’®’ The Court of Pircctors promised Ito refer the matter to its legal 
advisers, but the reply of the Court, if any,[ is not avniiablc. Leg. Letter 
from Court, 17 November (No. 14> 1847. } 

5°» Minute dated 17 December 1848, Leg- Dep. Pros.. 25 August 1849, 
No. 3. Also. iWr/., Nos. 1-28, 
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tlie authorities in. England to leave matters to be legislated 
upon in India. The first was with regard to insolvent debtors 
in India. Parliament was periodically renewing the law on 
the subject, and 11 & 12 Viet., c. 21, consolidated and placed 
it on a permanent footing- The Government of India pointed 
out in 1843 that it had been entrusted “with the power of 
legislating in matters of far greater importance”, and there 
was nothing in the subject to justify its exclusion “from the 
general authority of the local Legislature”.^®® On the advice 
of its legal advisers, the Court of Directors turned down the 
request, pointing out that the interests of the English credi- 
tors of the debtors in question were involved, and it would 
not be “constitutional to give the Government of India any 
power of legislation on this subject which shall extend to 
acts to be done here or to consequences to result in this 
country from the Acts of the Indian Legislature”.-’®® Another 
proposal referred to the Mutiny Acts and Articles of "War 
applicable to the European officers and soldiers of the Com- 
pany’s forces. 'While the Mutiny Acts and Articles of War 
concerning the Crown troops were enacted by Parliament 
annually, these measures concerning the Company’s troops 
were permanently on the statute-book and were amended from 
time to time as necessity arose. The Government of India 
considered it highly desirable to extend to the Company’s 
troops without delay the improvements effected by the Annual 
Mutiny Acts and Articles of "War, and since Parliament was 
not likely to find time for the purpose, it suggested that the 
power to legislate on the subject might be delegated to it.®®® 
Nothing, however, came of the move. 

Apart from the way in which it viewed these specific 
restrictions upon its powers, the Government of India was 
hesitant, during these years, to take a broad view of the wide 
powers conferred upon it by Parliament under Section 43 of 
the Charter Act of 1833. In 1851-52, a proposal to authorise 
the Sadr Court at Calcutta to make rules from time to time 

>»“ Leg. Letter to Court, 13 February (No. 3) 1843. 

ito Leg. Letter from Court, 30 May (No. 12> 1843. 

to Leg. Letter to Court, 20 December (No. 30) 1844, 
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witli the concurrence of the Governor General in Council in 
his executive capacity was turned down on the ground that 
the Indian Legislature, was exercising only a delegated authority 
and an act of further delegation would not be a constitutional 
procedure.^!® Again, on an earlier occasion, J.E.D. Bethune 
proposed a Bill of Pains and Penalties for the punishment of 
Sir Xhomas Xurton, Register of the Ecclesiastical Court at 
Fort William, who had been guilty of large scale defalcations, 
and against whom no criminal prosecution could be sustained. 
In putting forward the Bill, the Fourth Member claimed 
that the powers of the Legislative Council of India were “as 
large within the sphere of its operation as that of Parliament 
itself”.D“ Lord Dalhousie, however, considered the claim 
presumptuous,^^"* and the Bill was finally dropped. A broader 
view of the powers was taken in subsequent years. In 1878, 
in the case of the Q,usen vs. Buralt in which the delegation of 
certain powers to the Lieutenant Governor of Bengal by Act 
XXII of 1869 was impugned. Lord Selborne gave a firm ruling 
that the Legislative Council of India had “plenary powers of 
legislation, as large and of the same nature, as those of 
Parliament itself,” and within its allotted sphere it was not 
“in any sense an agent or delegate of the Imperial Parlia- 
ment”. 

To sum up, the legislative authority conferred on the 
Government of India by the Charter Act of 1833 was quite 
extensive to meet domestic needs, and the intervention of 
Parliament was limited to matters of imperial importance and 

Leg. Dcp. Pros.. 19 December 1851. Nos. 1-4, and 14 May 1852, 
Nos. 72-86. 

Minutes dated 8 March and 27 September 1848, Leg. Dep. Pros., 
7 April 1849, Nos. 6 <fe 22. 

*** Lord Dalhousie’s minute dated 9 January 1849, ibid., "No. 9. 
■ Writing to Bobhouse on 5 May 1849, Lord Dalliousic said, “Am I to ride 
tile high horse, as the Bon, Mr. Bethune docs, regarding the legislative 
powers of the Council of India and to hold that, for India, they arc 
coequal with the powers of Parliament, even to the extent of passing a 
Bill of Pains and Penalties , . . ?“ British Museum, Add. Mss., 36476, 
ff. 536-8. 

C. Ilbert, 7'he Govenitnent of India (Oxford, 1898'), p. 206. 
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to questions affecting tine macliinery set up for tlie governance 
of India. The reservations made by Parliament were not 
many, but even these proved cramping,- especially in respect 
of matters affecting the royal prerogative or involving extra- 
territorial jurisdiction. Ivlany of the difficulties which cropped 
up were overcome by a liberal interpretation of the statute 
with the acquiscence of the authorities in England and, at 
times, by consciously overstepping the law to meet exigencies 
of administration. When the restrictions proved insuperable 
and there was a strong case for their intervention. Parliament 
and the Crown came to the rescue, although the relief was 
often slow in coming. The period witnessed a considerable 
extension in the authority of the Indian Legislature even in 
respect of matters specially stated to be outside its sphere. 



CHAPTER VI 


SUI5.VBY-OF LEGISLATION, 1834-61 

We have so Tar considered the nature of the legislative machi- 
nery set up under the Charter Acts of 1833 and 1853 and 
the manner in which it worked, "We shall now undertake a 
general survey of the legislative achievements of the period. 
The subject is considered under four hroad heads: general 
administration; administration of justice and general legal 
reform; regulation of economic life and revenue administra- 
tion ; and religious, cultural and humanitarian reforms. 

General Adminisiration 

Regulation and non-JRegulation Areas: Prior to 1834 certain 
areas had been declared exempt from the general Regulations 
and were administered through Agents under executive orders. 
This distinction continued without change after that year, 
and newly acquired territories were placed in one group or 
the other as the circumstances of the case necessitated,^ No 
legislation was considered necessary either to acquire new 
territories or to administer them as non-Regulation areas. 
However, the assistance of the Legislature was nearly always 
sought to bring newly acquired territories® and non-Regulation 
areas within the purview of the Regulations, e-g.. Act XVII 
of 1836 in respect of the territories of Begam Samru which 
lapsed to the Company, and Act XXIII of 1858 in respect of 
iCarnul, which was hitherto administered through an Agent. 
Legislation was considered necessary also to transfer Regulation 

^ This was often done by proclamation. But no proclamation or order 
of annexation was issued in respect of Sind and many other territories- 
Eoreign Letter to Court, 8 Marcli (No. 131 1848. 

2 An exception to the rule ,was the case of Serampore, which was 
annexed to the HTooghly District by proclamation in 1846. The laws and 
Regulations of the Bengal Presidency were deemed to be in force in the 
town, although there was no law to provide for it. Note by P. J. Halliday, 
19 January 1852, Leg. Dep, Pros., 16 July 1852, No. 39. 
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areas to the non-Regulation group, e.g.. Act XXIV of 1839 
in respect of certain parts of the C5anjam ' and Vizagapatam 
Districts, Act XI of 1846 in respect of Khandesh and Ahmed- 
nagar, and Act XXII of 1860 in respect of certain tracts 
on the eastern border of the Chittagong District.^ The legality 
of administering the non-Regulation areas without the aid of 
the Legislative Council was often questioned, and the Indian 
Councils Act, 1861, put an end to the practice.^ 

Military administration and maintenance of peace and order: 
Parliament had reserved to itself the authority to legislate 
for the European officers and soldiers of the Company*s army- 
In 1840, 3 & 4 Viet., c. 37., revised and consolidated the 
Indian Mutiny Acts, and subsequent revisions were effected 
in 1849 and 1857.*^ The Company’s European troops were 
merged with those of the Crown in 1861.“ As regards native 
officers and soldiers, the Qovernment of India enacted Act 
XX of 1845, consolidating and malting the Articles of War 
uniform in all the Presidencies. The Articles were revised 
and replaced successively by Acts XTX of 1847 and XXIX of 
1861. In exercise of the powers specially granted by Parlia- 
ment under 3 & 4 Viet., c. 37, Articles of War for the Indian 
Navy were provided by Acts XII of 1844 and XXVH of 1848. 
A number of other measures concerning soldiers and sailors 
and the administration of cantonments were also passed, 
which reflect the sustained effort of the Government of India 
to mate the laws on the sub3ect uniform in the whole of 
the Company’s territories. 

The Legislative Council was also called upon to adopt 
many special measures to put down serious and wide-spread 
disturbances which threatened the peace and tranquillity of 

® ILord Hardinge turned down a proposal for a general law to arm the 
executive government to remove any area from the purview of the 
Regulations. He observed that it would be an anomaly for the Govern- 
ment in its executive capacity to have power “‘to suspend the authority 
and operation of those laws to which it is itself subject”. Original I..eg. 
Consultations, 19 May 1846. Nos. 4 &. 6. 

* See pp. 259-60 above. 

' 12 & 13 Viet., c. 43, and 20 & 21 Viet., c. 66. 

” 24 & 25 Viet., e. 74. 
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the country. Acts XXIir of 1836 and XXIV of 1839 sus- 
pended the operation of the general Regulations in the hill 
areas of Ganjam and Vizagapatam in view of the grave and 
continued disturbances there. Xhe emergency created by the 
IVIoplah outrages was met by Acts XXIII and XXIV of 1854, 
V of 1856 and XX of 1859. The Revolt of 1857, which 
shook the foundations of Britislt rule in India, called for firm 
measures in many directions. Acts XIV, XVI, XVII and 
XXV of 1857 and X of 1858 were passed for the punishment 
of military personnel guilty of desertion and mutiny and of 
persons guilty of incitement to commit such acts and other 
acts of rebellion. Acts XXVIII of 1857 laid down stringent 
rules for the first time to prevent unauthorised importation, 
manufacture, sale and possession of arms. The Passport 
Act (No. XXXIII) of 1857 was passed to keep strict control 
over the residence and movement of foreigners. Act XI of 
1858 reimposed corporal punishment, and Act XXII of 1858 
provided for the transportation of persons sentenced to 
imprisonment for three years and over, because the number 
of persons convicted for offences connected with the Revolt 
was very large and a large number of jails had been destroyed 
by the rebels. Act V of 1858 and other measures provid- 
ed for the recovery of escaped convicts. Restrictions were 
clamped on the press by Act XV of 1857. The law relating 
to State prisoners was revised by Act III of 1858. Two 
other measures applicable only to the North-Western Provinces 
were passed in view of the particular happenings there: Act 
XX of 1858 provided for the recovery of land and other real 
property wrongly taken possession of during the disturbances, 
and Act XXIX of 1858 was passed to afford relief to persons 
who could not seek redress from the civil courts owing to 
the troubled conditions. The officers of the Government in 
all the three Presidencies were indemnified by Act XXXIV of 
I860 for any illegal acts committed by them in suppressing 
the Revolt. Ivlost of these measures were of a temporary 
character; but the upheaval left an indelible impression on 
future legislation in such -matters as arms and passport regu- 
lations. 
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Police, prisons and inainte77aiice of law and order: l^ext we 
come to laws concerning the police and Jail administration and 
to special problems connected with law and order. Sir Robert 
Peel’s police reforms of 1827 attracted great attention^ and 
those interested in Indian administration wanted reforms to be 
introduced in this country also. On a review of the very 
valuable evidence collected by the Select Committees of Parlia- 
ment in 1832, the Court of directors instructed that reforms 
in police administration should be effected urgently and 
observed tbat no financial consideration should stand in the 
way of a change so urgently required.*^ A. committee was 
appointed in Bengal to enquire into the subject, but no great 
changes were made in the system in force. In the beginning 
only a few piecemeal reforms were introduced. Act ?CXIV of 
1837 made provision for transferring the police functions of 
the Commissioner of Revenue and Circuit to a Superintendent 
of Police, whenever such an appointment was made in respect 
of any part of the Presidency of Bengal. Act XIX. of 1835 
empowered the Oovernment of Bombay to invest Ivlahalkaris 
with police powers. Act XX.X of 1837 invested Police Amins 
of Ivladras with all the powers of Tahsildars. The first big 
experiment in police reform v/as made in the newly conquered 
province of Sind. Drawing its inspiration from this experience, 
the Government of Bombay introduced major changes in the 
police administration of the Presidency, and Acts 5CX1VIT, 
XX.VIII and 5CXI5C of 1852 provided the legislative basis for 
them. The Torture Commission of 1855 focussed public 
attention on the shortcomings of the police administration in 
jMadras, and reforms were introduced there under the provi- 
sions of Act !XXIV of 1859- In I860 Ihe growing expenditure 
on the military police, and in particular the need for reorganis- 
ing the Punjab Police, led to the appointment of a commission 
to make a comprehensive enquiry into the state of the police 
administration in the whole of British India. The bill pre- 
pared by the commission on. the lines of the Madras measure 
was passed into law as Act V of 1861. The measures consi- 
dered so far related only to the police forces outside the 

’ J- C. Curry, The India Police Chondon, 1932), p. 30. 
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Presidency towns. The laws concerning the police within 
these towns, and also in the Straits Settlements, were consoli- 
dated and placed on a sound footing by Act XIII of 1856, 
and the policing of the Madras port was provided for by Act 
XXVIII of 1858. 

Prison reform in India may be said to begin with the 
appointment of an enquiry committee in 1836, of which 
Macaulay was a leading member. Its recommendations were 
strongly punitive in spirit and not in consonance with the 
present-day ideas of prison reform. Still, as the Indian Jails 
Committee of 1919-20. presided over by Sir Alexander Cardew 
observed, “Its advocacy of proper buildings and intra-mural 
employment laid the foundation for further progress, and its 
vigorous grasp of principle placed the subject of prison reform 
in India on a higher plane than might otherwise have been at 
once attained.”® The report reflected “the whole Benthamite 
cast of mind”.” Its recommendations required action mostly 
in the sphere of administration. Although it influenced 
Government’s policy in later years, these were not adopted 
immediately. The only important enactment relating to 
prison administration in Bengal during the period was Act 
XVIII of 1844, which transferred the supervision of prisons 
from the Sadr Courts to the Magistrates and Joint Magistrates, 
subject to the direction and control of the District and City 
Judges and the Local Governments. A similar reform was 
effected in Madras and Bombay by Act VIII of 1856; the Sadr 
Courts were relieved of their responsibilities, and an Inspector 
General, acting under the immediate orders of the Local 
Government, was placed in charge of prison administration 
in each of these Provinces. 

Apart from matters relating to police and prisons, the Legis- 
lative Council was confronted with many special problems 
connected with law and order. Among them were satf, human 
sacrifice and infanticide, and these are discussed later on in 
connection with social legislation. Tlmsi and gang dacoity, 
carried on by well-organised bands, presented a major problem 

” Report of the Indian Jails Committee, 1519-20 (Simla, 1920), para 9. 

” Eric Stokes, TV/e XJiiiitarianx and India (Oxford, 1959), p. 217. 
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to the Government, and inter-'Provincial co-operation on the 
widest scale was necessary for suppressing them. WhiJe this 
was essentially an administrative prohlera, the assistance of the 
Legislative Council was required on a number of occasions. 
Act XIII of 1835 empowered the Sadr Faujdari Court of 
Bombay to direct the trial of a person for any oifence by the 
court of any District without regard to the normal rules as to 
jurisdiction. Act XXX of 1836 made mere membership of a 
gang of thugs, either within or without the Company’s terri- 
tories, punishable with hard labour for life. Xhis enactment 
and Acts XVIII of 1837 and XVIII of 1839 made it possible 
for any competent court anywhere in British India to try 
thugi cases as if the offence had been committed within the 
District; and Jatwas or opinions from Muhammadan law 
officers were also dispensed with. The difficulties experienced 
in getting convictions in these cases led to the passing of Act 
XIX of 1837 which provided that no person was incompetent 
to be a witness by reason of any previous conviction in respect 
of any offence. Special measures were also taken against gang 
dacoity and other similar crimes which had assumed serious 
proportions. Act XXIV of 1843 was passed on the lines of 
the thugi Acts to cover gang dacoity. Act III of 1848 was 
passed to curb the activities of professional poisoners called 
Dhaturias; it declared that the term thugi included offences by 
persons habitually associated with others for lifting children 
and committing “robbery not amounting to dacoity”. Act XI 
of the same year was passed for punishing members of 
wandering gangs of thieves and robbers, not covered by the 
term thugs and dacoits; but a lower degree of punishment was 
prescribed, namely, a maximum of seven years’ imprisonment 
with hard labour. These special measures were not passed 
without opposition and a certain degree of heart-searching. 
Commenting on Act XXIV of 1843, the Court of Directors 
observed, “We do not withhold our sanction even of an enact- 
ment of so great severity for an object of such incalculable 
benefit to society as the effectual suppression of dacoity”; 
however, it warned the Government of India to be on its guard 
“against the abuse and oppression to which the systematic 
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and exclusive employment of approvers for the conviction of 
accused persons is necessarily liable”.’® Since the activities of 
the bands engaged in thitgi and gang dacoity cut across political 
boundaries, the Legislative Council made offences committed 
outside the territorial limits of British India also punishable 
under Acts XXX of 1836 and XXIV of 1843, although its 
authority to enact them was doubtful. It was even obliged to 
go to the assistance of the neighbouring Indian States and hold 
in the British Indian jails persons convicted of these offences 
by the courts of those States. Xhis was made possible by Act 
XVIII of 1843. 

Of the other measures concerning maintenance of law and 
order may be mentioned Act I of 1849, which made a more 
effective and uniform provision for the trial of the Company’s 
native subjects committing crimes beyond the limits of British 
India, and Acts VII of 1854 and XVII of 1856, which laid 
down the procedure for the apprehension and surrender of 
foreign fugitive offenders. 

Control of the press was another important matter which 
had a bearing upon the maintenance of law and order. In 
1823, arising out of the activities of James Silk Buckingham, 
the well-known editor of the Calcutta Jourttal, two Regulations 
were adopted in Bengal introducing a system of licences, 
“which took all the pith and manhood out of the journals of the 
day”.” Lords Amherst and Bentinck, however, pursued a libe- 
ral policy, and the Bengal press enjoyed considerable freedom 
in practice. Restrictions similar to those in force in Bengal 
were imposed in Bombay in 1825, bttt Madras had no such 
laws. The question of removing the restrictions and intro- 
ducing a uniform system of press law for the whole of British 
India was taken up for consideration in the time of Lord 
Bentinck, and the proposal assumed final shape and was passed 
into law as Act XI of 1835 during the acting Governor- 
Generalship of Lord Metcalfe.’® The measure was immensely 

V* Leg. Letter from Court, 4 September (No. 21) 1844. Also. Leg. Dep- 
Pros., 20 February 1S37, No. 6, and IP June 1 837, Nos. 4-13, 

” J. W. KLaye, 77te L(/e a/rct Correspondence of Charles Lord Trfetcalfe 
(London, 1854), p. 251. 

” The Indian press was hardly of any importance at the time. “It 
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popular in India; but there was unexpected opposition to it 
from the Court of Directors, which was with difficulty res- 
trained from, vetoing it. There was a temporary going baclc 
on the policy of having a free press at the time of the Revolt 
of 1857, and the next major change in the press laws took 
place with the passing of the Press and Registration of Books 
Act in 1S67. 

Local and municipal administration: In our study of the 
laws relating to general administration, we finally come to the 
measures bearing upon local and municipal administration. 
The subject is of special interest as it is in this sphere we 
have the first significant steps in the training of the people of 
India in the mechanism of democracy. Jvlost of the laws 
enacted during the period referred to the Presidency towns. 
Municipal government had commenced there as early as 1688 
with the establishment of a corporation at Madras. The 
Charter Act of 1793 established in the Presidency towns a 
system of administration by the Justices of the Peace, Euro- 
pean. and Indian, and this lasted for many decades. During 
the forties of the period under review, attempts to reorganise 
municipal administration were made on the basis of associat- 
ing elected representatives of ratepayers with commissioners 
nominated by Government.^® The fifties witnessed compre- 
hensive changes affecting all aspects of the administration- 
The rules governing conservancy and town improvement were 
revised and consolidated by Act XIV of 1856, ‘*a very com- 
plete Conservancy AcU’^^ which applied to the Presidency 
Towns^ and the Straits Settlements. Uniform rules for the 
collection of municipal rates and taxes were laid down by Act 
XXV of 1856. As regards the administrative set-up, separate 
laws were enacted in respect of these places — Acts XXVI, 


was not the Indian press that he [Metcalfe] liberated, but the British press 
exercised a ‘cat and mouse' regime.” Edward Thompson, 
rite Life of Charles Lord Metcalfe (London, 1937), p. 317 . 

XXIV of 1840 and XVI of 1847 in respect of Calcutta. A.ct XXTI 
Act XI of 1845 in respect of Bombay, and 
Act IX of 1848 in respect of the Straits Settlements. 

c” Municipal Calcutta— Its Institutions in their Origin and 

Croivr/j (Edinburgh, 1916), p. 24, 
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XXVII and XXVIII of 1856 in respect of Madras, the Straits 
Settlements, and Calcutta respectively, and Act XXV of 1858 in 
respect of Bombay. In all the Presidency towns, the adminis- 
tration was vested in three salaried Commissioners. The Local 
Governments appointed all the Commissioners in Madras and 
Calcutta; in Bombay, two of them were elected by the Justices 
of the Peace, while the third was nominated by the Govern- 
ment. In the Straits Settlements, provision was made for five 
Commissioners, three of them being elected by the ratepayers. 

The development of the municipal system outside the Presi- 
dency towns was in the early years “haphazard without 
legislative sanction or centralised direction”.^® Act X of 1842 
was the first legislative measure on the subject in Bengal. It 
provided for the establishment of popular municipal government 
in “any place of public resort or residence” on the application 
of two-thirds of the householders. The immediate object in 
view was to set up such administrations in places wherein 
Europeans were living in large numbers or which they frequen- 
ted often.^o Act XXVI of 1850, which applied to the whole 
of British India, empowered the Local Governments to set up 
popular administration in any township if there was demand 
for it from the people. Act XX of 1856 was another impor- 
tant measure on the subject. It revised the law relating to the 
appointment and maintenance of chaukidars in the townships of 
the Bengal Presidency, and also constituted Panchayats compo- 
sed of three to five respectable persons to aid in the assess- 
ment of rates. On the whole, during the period under review, 
only halting and hesitant steps were talcen to apply the con- 
sultative or representative principle in local and municipal 
administration, and the results were not satisfactory. 


Administration of Justice and General Legal Reforms 

Amalgamation of the Crotvn and Company Courts: As noted 
earlier. Parliament wanted the establishment “at an early date” 

Hugh XinJeer, 77/e Foundations oj Local Self-Government in India, 
Pakistan and Surjtia ^London, 1954), p. 27 . 

Leg. Letter to Oourt, 30 Hecemher (fto. 33) 1S42. 
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of “a general system of judicial establishments and police 
to which all persons whatsoever, as well Europeans as natives, 
may he subject” 2" This clearly involved the amalgamation of 
the two sets of courts. But the Court of Directors instructed 
that this step should be thought of only after comprehensive 
reforms had been introduced in other directions. For the 
time being attention was to be paid only to correcting glaring 
evils. In spite of this warning, the first Law Commission 
presented, in connection with the lex loci proposals, a plan for 
setting up a College of Justice, which was to form the basis 
of a unified judicial system. But this move proved infructious. 
During the Charter discussions of 1853, the continuance of 
the two separate sets of courts was regarded to be symbolic 
of the Government’s general failure to effect basic judicial and 
legal reforms. The transfer of the administration from the 
Company to the Crown and the enactment of the Codes of 
Civil and Criminal Procedure removed the hurdles in the way 
of amalgamation. In view of the importance of the measure 
and the delicate issues involved,^® the Indian High Courts 
A.ct, 1861, which brought about the merger, was enacted in 
England. 

Judicial system of the Presidency towns and the Straits 
Settlements: Since the courts of the Crown and the Com- 
pany maintained their separate existence and administered 
different sets of laws during the whole of the period under 
review, there was need, in most cases, for separate legislation 
to meet their different and varying requirements. We shall 
first consider the laws concerning the former. There were no 
great changes in the constitution and powers of the Supreme 
Courts at the three Presidencies or of the Recorder’s Court 
•at the Straits Settlements. There was a proposal to abolish 
the latter as a measure of economy, but nothing came of it.” 


” 3 & 4 Wm. IV, c. 85, s. 53. 

« The competence of the Tegislative Council of India to abolish the 
Supreme Courts, with or without the sanction of the Court of Directors 
or the Secretary of State for India, was questioned by many. Pari. Papers 

voK ^ 

W See pp. 201.02 above. 
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Of the many measures of secondary importance, particuiar 
mention may be made of Acts XI of 1844, XXVIII of 1845 
and XXI of 1847 in respect of Calcutta, Madras and Bombay 
respectively. To secure quicker despatch of business, these 
measures enabled the judges of the Supreme Courts to sit 
separately and out of term to dispose of criminal business. 
Act I of 1861 made similar provision in Bombay in respect of 
other kinds of business. 

As regards the subordinate judiciary of the Presidency 
towns, the first Law Commission examined the subject in all 
its bearings, and recommended the setting up of Subordinate 
Civil and Criminal Courts in place of the existing Courts of 
Requests and Magistrates.-® But the atmosphere was not 
favourable for extensive reforms, and the measures which came 
to be finally adopted were quite modest. On the civil side. 
Act IX of 1850 provided for the constitution of a Small Cause 
Court in each of the Presidency towns. Although provision 
was made for the appointment of three judges, one of whom 
was to bo a barrister or advocate of the Supreme Court, a 
judge of the Supreme Court was to try all small causes for the 
time being. The pecuniary limit was fixed at only Rs. 500, 
one hundred more than that possessed at the time by the 
Calcutta Court of Requests, and the Court was not to entertain 
cases concerning revenue, libel or slander. On the criminal 
side, all that was done was to regularise and confirm by Acts 
XXI of 1839 and III of 1842 the trial of petty thefts and simple 
larcenies by a single M^agistrate without the aid of a jury at 
Calcutta. These measures were extended to Madras by Act 
VIII of 1849 and to the Straits Settlements by Act XIV of 
1850. In Bombay the powers of the Petty Sessions and single 
Police Magistrates were somewhat extended by Act III of 1841. 
Single Justices were enabled to act in criminal causes by Acts 
IV of 1835 and I of 1837 in Bengal and IX of 1849 in Mad- 
ras. The number of Coroner’s jurors in the Presidency towns 
was reduced from twelve to five by Act XXVI of 1848. 
The system of criminal justice in the Presidency towns and the 
Straits Settlements were completely overhauled by the Police 


»» Sec pp. 197-21 above. 
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Act (No. XIII) of 1856. 

Measures to reform the English lavj in force in India: Witti 
the thirties of the last century a great age of law reform 
dawned in England, and the contrast between the English law as 
it prevailed there and that which prevailed in India became more 
and more glaring as years passed. The enactment of a general 
measure extending to India all amendatory British statutes 
applicable to the circumstances of the country was viev.'ed with 
favour by many persons, and Lord Auckland expressed his 
willingness to give his assent to such a measure in respect of 
laws “affecting private rights in property inheritance”.®^ The 
suggestion was, however, strongly opposed by A. Amos, the 
Fourth Member. He pointed out that it would invest the 
courts with unlimited discretion in matters which were essen- 
tially legislative in character.®® The policy that was finally 
decided upon was to scrutinise each measure as it was passed 
by Parliament and adopt it with such modifications as the 
conditions of the country required.®® 

The reforms in the English law in force in India were based 
mostly, but not entirely, on the changes effected in England. 
In the field of penal law. Act XXXI of 1838, which embodied 
the provisions of several statutes passed in the first year of 
Queen Victoria’s reign, was perhaps the most important mea- 
sure, and its main object was to reduce the number of capital 
offences and to mitigate the rigour of the law. A number of 
important reforms were introduced concerning properly, succes- 
sion and inheritance. Act XXV of 1838 extended the benefits 
of the new Statute of Wills (1 Viet., c.26) to the wills of persons 
in India whose properties could be administered only after 
obtaining probates or letters of administration from the Supreme 
Courts. Act XXIX of 1839 extended to India the amendments 

=» Leg. Dep. Pros., lO June 1939, No. 18. Sec also the letter from the 
judges of the Supreme Court at Calcutta. No. 9. and a note by the 
Hon. Sir H. Seaton, No. lO, ibid. 

Leg. Dep. Pros.. lO June 1839, Nos. 8 Sc. 19. 

In 1852. Sir Erskine Perry, judge of the Supreme Court at Bombay, 
put forward a proposal similar to that made by Lord Auckland, but it 
did not find favour with the Government of India. Leg. Letter to Court 
30 September (No. 18) 1852, 
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to the Englisli law of dower contained in 3 & 4 Wm.IV, c. 105, 
and Act XXX of 1839 the amendments to the English law of 
inheritance contained in 3 & 4 Wm.IV, c. 106. Act XXIV of 
1841, based on a number of English statutes passed during the 
preceding few years, was intended to secure “the greater uni- 
formity of the law administered by Her Majesty’s Supreme 
Courts with that administered in England in regard to the 
undisposed residue of the effects of testators, illusory appoint- 
ments, the transfer of estates by persons under disabilities 
pursuant to the direction of courts and the better management 
of the property of such persons and other like matters’’.^^ Act 
XXXI of 1854 was an important measure for the abolition of 
real actions and also fines and common recoveries, and to 
simplify the modes of conveying land. Act XI of 1855 was 
intended to limit the liability to mesne profits and to secure to 
bojia fide holders under defective titles the value of improve- 
ments made by them. 

As regards the judicial procedure of the Crown Courts, its 
expensiveness, dilatoriness, and observance of antiquated forms 
had earned great notoriety and were sharply criticised by the 
Law Commission in a number of its reports; but its recom- 
mendations to remedy the defects were not acceptable to the 
judges of the Supreme Courts.®® A number of reforms intro- 
duced in England were, however, adopted with certain modifi- 
cations to suit the conditions in India. Acts IX of 1840, VII 
of 1844 and XV of 1852, supplemented by Act II of 1855, 
which applied both to the Crown and the Company Courts, 
effected important changes in the law relating to evidence. 
“Xhese reforms made witnesses both competent and compel- 
lable, notwithstanding that they might have committed a crime, 
or were interested, or were parties, or the husbands or wives of 
parties to the case’’.®® Acts V and VI of 1855 were important 
measures concerning execution of decrees, and Acts XVII of 
1852 and VI of 1854 introduced major changes in equity 

=1 Preamble to Act. 

See in particular the Commission's reports on the Recorder’s Court 
at the Straits Settlements, the reform of the Courts of Requests in the 
Presidency towns, and the lex loci question. See pp. 395-201 above, 

G. G. Rankin, BacUsround to Indian t-aw (Cambridge, 1946). p- 132. 
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procedure. The law relating to insolvent debtors in India 
which had been reserved for imperial legislation, was amended, 
consolidated and placed on a permanent footing by 11 Sc. 12 
Viet., C.21. Of the laws for the improvement of Criminal Pro- 
cedure, Act XXII of 1839, framed on the principles of 6 Sc, 7 
Wm. IV, C.114, was an important enactment which enabled 
persons charged with offences to make their defence more 
effectually through counsel. Acts XXII of 1848 and VI of 
1852 based on British statutes sought to put an end to the 
scrupulous nicities of the existing law which made it very 
difficult to secure convictions even in cases where guilt was 
patent. 

Judicial system outside the Presidency towns: The laws 

relating to the constitution and powers of the Sadr Courts 
were not many, and referred mostly to the extension of their 
jurisdiction to newly acquired territories, e.g.. Acts II of 1835, 
XV of 1836 and X of 1838. The reforms introduced in respect 
of the subordinate courts were, however, extensive and highly 
significant. The one great problem that the Government had 
to face was the ever increasing pressure of judicial business. 
There was urgent need for minimising delays m the adminis- 
tration of justice and also for bringing justice nearer home 
to the people. Some relief was obtained by improvements in 
procedure, but the real solution lay in the decentralisation of 
judicial authority and the appointment of more judges. In 
Bengal a great change was effected by the abolition, of the 
system of Provincial Courts of Appeal and Circuit and the 
institution of the ofiicc of “the District and Sessions Judge” 

A similar reform was effected in Bombay by Elphinstone’s 
Code of 1827, and in Madras by Act VII of 1843. The most 
significant results were obtained by an increase in the number 
of uncovenanted Indian judges and by extending their jurisdic- 
tion and powers, reforms largely associated with Elphinstone 
and Bentinck. On the civil side, in Bengal, Regulation V of 
1831 raised the pecuniary jurisdiction of the Munsiffs from 
Rs. 150 to Rs. 300 and of the Sadr Amins from Rs. 500 to 
Rs t OOO; it also created a new cadre of Principal Sadr Amins 

V Bengal Regulations I of 1829 and VIX of 1831, and Act VII of 1835. 
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with a jurisdiction up to Rs. 5,000. Act XXV of 1837 em- 
powered the latter to try all civil cases without any limitation 
as to value. Similar reforms were introduced by Regulation 
XVIII of 1831 in Bombay and by Regulation III of 1833 in 
IVXadras. Act VI of 1843 empowered the Munsiffs, the lowest 
class of Indian Judges to entertain suits of all descriptions, 
excepting those in which they themselves, their relatives, or 
the ValciJs (lawyers) and officers of their courts were parties. 
They could now try suits in which Europeans (British and 
foreign), Americans, Armenians, etc., were parties. Of the 
other measures may be mentioned Act V of 1836, which em- 
powered the Principal Sadr Amins and Sadr Amins to execute 
the decrees of their own courts as well as those of the Sadr 
Oiwani Courts in Bengal. A similar reform was introduced 
in Bombay by Act VII of 1851. 

In the field of criminal justice, great difficulties were 
experienced in introducing similar reforms. As covenanted 
Assistants could not be spared to help the Zillah and Joint 
Ad^agistrates in Bengal, Act XV of 1843 was passed for the 
more extensive employment of the uncovenanted agency, both 
on the revenue and the judicial sides, and this gave Indians 
their first important share in the administration of criminal 
justice in the province.^® Acts XXXIV of 1837, XII of 1854 
and. VII of 1857 in respect of Madras and Act IV of 1851 in 
respect of Bombay were enacted to achi^-ve the same object. 
These various changes in respect of civil and criminal establish- 
ments were revised and consolidated by the codes of 1859 and 
1861. 

The question of extending the Jurisdiction of the Company’s 
Courts over European British subjects attracted great attention 
during the period. The Charter Act of 1813 had laid down 
that the European British subjects residing, trading or holding 
property at a distance of more than ten miles from the 
Presidency towns were subject to the jurisdiction of the Com- 
pany’s Courts in civil matters “in the like manner as the 

By a Regulation of Lord Hastings in IS2I, petty criminal cases 
could be referred to the Hindu and ^/luhamniadan Law Officers and the 
Sadr Amins, but the arrangement was in force only for a shprt period. 
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natives of India”. But the utility of the provision was very 
much diminished by the right of appeal from the decisions of 
these courts to the Supreme Court that was granted to them.^® 
Moreover, under the old Regulations, Europeans and Ameri- 
cans were amenable to the jurisdiction of only those courts of 
the Company which were presided over by the European 
judges.®® Xhe first great step towards giving effect to the new 
policy was taken by Act 5CI of 1836. It removed the distinc- 
tions based upon birth or descent in respect of civil proceed- 
ings and enabled the Company’s superior courts, including 
those presided over by the Indian judges, to try cases in which 
persons of European extraction were parties.®^^ The principle 
was extended to the lower courts by subsequent enactments: 
Act XXIV of 1836 in respect of the Assistant Judges in 
Bombay, Act lit of 1839 in respect of the Revenue Courts in 
all the three Presidencies, Act VI of 1843 in respect of the 
Munsiffs’ Courts in Bengal, and Act III of 1850 in respect of 
the Sadr Amins and the District Munsiffs in Madras. Further, 
while passing such special measures as the one incorporating 
the Assam Company, care was taken to ensure that no exemp- 
tions were claimed from the jurisdiction of the Company’s 
Courts.®® 

The efforts of the Government of India to effect a similar 
reform in the field of criminal justice in the forties of the last 
century proved infructious owing to the stiff opposition of 
the European community. In framing the code of criminal 
procedure, the second. Law Commission proceeded on the 
principle that no one should be exempt from the jurisdiction 

53 Geo. irr, c, 155, s. 107. 

Under SensaJ Regulation IV of 1827, the District Judges could refer 
to the Sadr Amins, their Indian subordinates, cases in which Europeans 
and Americans were parties. The provision was repealed by Bengal 
Regulation V of 1831. W. U. Aforley, 77ie Administration of Justice in 
British India fLondon, 1858j, p. 117. 

This great measure of reform was effected in the teeth of the 
opposition of the European community without a note of dissent in the 
Governor General’s Council and with the full support of the Governments 
of Bombay and Madras. Leg. Dep. Pros., 3 October 1836 Nos 1-5 

Act XIX of 1845, s. 19. 
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of the courts on ground of colour or descent alone.^® Xhe 
Legislative Council of In dia was strongly in favour of the 
proposal.®^ But there could be no progress in the highly 
disturbed atmosphere of racial antagonism that prevailed after 
1857.®" A few minor improvements in the law governing the 
subject were, however, efiEected by Acts IV of 1843 and VII 
of 1853. 

General legal reforms^ For a correct appreciation of the 
course of legislation in this field, it 5s important to remember 
that during nearly the whole of the period under review the 
day-to-day woxL of legislation was carried on in the bacJcgroimd 
of the vaster undertakiing of general codification, which started 
showing results only at the close of the period. In the field of 
substantive criminal law, the great achievement of the period 
was the enactment of the Indian Fenal Code, Act 5CLV of I860, 
which was applicable to the whole of British India, excepting 
the Straits Settlements.®® Xn spite of the prolonged contro- 
versies which preceded its passage, and the fears and fore- 
bodings of many persons, the code was, an the words of Sir 
James Stephen, ‘'triumphantly successful’*.®^ Prior to .its 
enactment, legislation mainly centred round day-to-day pro- 
blems of maintaining peace, order and security: thugi, dacoity, 
indigo affrays, disturbances in IMalabar, the Santal rebellion. 
the Revolt of 1857, etc. A few measures such as those relating 
to the abolition of slavery and the suppression of human 
saciTiice and infanticide w'ere motivated by humanitarian consi- 
derations. For the rest, the only subject of basic importance 
which received great attention was that of corporal punishment. 
Bentinck did away W’ith it in the Indian army, and also abo- 
lished it in respect of offences in civil life excepting by wa 5 '^ of 

First Rej>ort of ifce Commission, Farl. Papers, C. 2035, p. P2_ 

^ Proceedings of ifie Legislative Council of India, JS57, pp. *45, 329 
Sc 143. 

« Ibid, 1859, pp, 737-59; and ibid, 1861, pp. 36e-403. Also, 7~he Calczilta 
JReview, Vol . X5CXJV, p. 78. 

Xhe code was 3ater esetended by Act V of JS67 to the Straits Settle- 
ments also. 

"SV. Stokes, 77ie ^nglo-Jndian Godes, Vol- I (Ojcforc^ 1887), p. 

B. IC. Acharyya, Codification in British India. (Calcutta, I9I41, p. 234. 



SURVBV OF LEGISLATION, 1834-61 287 

jail discipline. Opinion was strongly divided on the wisdom 
and expediency of the step taken hy him, and the Government’s 
policy was very unsteady for years to come. Acts III of 1844 
and I of 1853 reimposed the penalty in the case of juvenile 
offenders, and Act XX of 1845 reintroduced it for maintaining 
discipline in the Company’s army. But whipping was not 
included as a punishment under the Penal Code of 1860.^ A 
special Bill to authorise flogging in certain cases was passed 
by the Legislative Council in 1861. It did not, however, 
receive the assent of the Governor General. 

As regards developments in civil law, there was some talk 
of codifying the personal laws of the Hindus and hluhamma- 
dans relating to marriage, succession and inheritance. But 
the immensity of the task and its delicate nature were soon 
apparent, and the second Law Commission was definitely 
against their codification. 

The personal laws of the Parsls presented a peculiar problem. 
Unlike the Hindus and Muhammadans, the Parsis were subject 
to Hnglish law within the Presidency towns and to their own 
customary laws outside the’^towns. Not much practical incon- 
venience was felt from their subjection to English law so long 
as the hold of their caste panchayais was strong and all 
disputes among the members of the community were settled 
by -them. Xhe ludicrousness of applying the English law to 
inheritance among the Parsis became evident when cases came 
before courts of law for adjudication. On a representation 
made by the leaders of the community in 1835, Act JX of 1837 
laid down that the immovable properties of the Parsis within 
the Presidency towns should be deemed, for purposes of 
inheritance, chattels and not freehold.®® The question of a 
general revision of the law on the subject was taken up in 
earnest in 1855, and on the basis of a report submitted by a 
special commission in 1861. the Parsi Succession Act and the 
Pars! Marriage and IDivorce Act, both of 1865, were passed.^® 

The Portuguese, Armenians, Anglo-Indians and Indian 

Proceedings of the Legislative Council of India, 1861, pp. 107^. 

=» Leg. Letter to Court, 12 June (No. 8) 1837, 

E>. F. K-araka, History of the Porj/j (London, 1S84J, Chap. V. 
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Christians stiflcrcd from similar disabilities as the Parsis. TJie 
object of having a /ex loci specially applicable to them engaged 
the attention of both the Lraw Commissions and the Govern- 
ment of India. But, it was not till 1865 that a law on the 
subject, namely, the Indian Succession A.ct, was enacted on 
the basis of the recommendations of the third Law Commis- 
sion. This measure was applicable to all persons other than 
the Hindus, Muhammadans, Buddhists and Parsis. 

In the field of Judicial procedure, the enactment of the Civil 
Procedure Code (Act VIII of 1859) and the Criminal Pro- 
cc’dure Code (Act ?CXV of 1861), framed on the basis of the 
reports of the second Law Commission, were the signal 
achievements of the period. These codes were applied at first 
only to the Company’s Courts as no decision had been taken at 
the time of their cnacinicnt witli regard to the amalgamation 
of the Supreme and the Sadr Courts, and they did not also 
extend atitomatically to the non-Rcgulalion areas. But before 
long they were applied to the Presidency towns as wcll.<*i 
Another measure of great significance was Act XIV of 1859. 
In the words of W. Stokes, pfovided for one uniform law 

of limitation foi* all the courts in British India, except as to 
proceedings for the execution of decrees in the three Supreme 
Courts, and suits for public claims under Bengal Regulation 
II of 1805,”^^ The question of laying down Jiow prescriptive 
rights in property might be acquired was also considered 
in connection with this measure; but no law was enacted as it 
was felt that the circumstances of the country were not propi- 
tious for it.^^ 

Prior to the enactment of these codes, great attention was 
paid to a number of matters concerning judicial procedure and 
one of them related to appeals. Act III of 1843 secured within 
the jurisdiction of each of the Sadr II>iwani Courts a uniform 
system of interpretation by providing a special appeal to them 

The Civil Procedure Code was extended to the Hieh Courts by 
Letters Patent in 1S65. The revised Criminal Procedure Code of 3882 
applied to the whole of JSritish India. 

W. Stokes, Ainglo-rndietu Codes^ Vol. 11 (Oxford, ISSS). p. 943. 

Jbid. .Also, Proceedings of tlje Legislative Council of India, 1854- , 

pp. 544-54 Sc eOO-lL 
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on all disputed questions of law, usage or practice.^'^ The 
object of Act 3KVI of 1853 was to syslenmatise and codify tlie 
law on special appeals. As regards regular appeals. Acts XV 
of 1853 and IX of 1855, whicb applied to the Sadr Diwatii 
Courts of Bengal and. Madras respectively, attempted to sim- 
plify and shorten the mode of procedure and pleading. A 
similar measure was not considered necessary by the Oovern- 
ment of Bombay. Act IX of 1854 laid down that the deci- 
sions of the lower civil courts should not be interfered with 
on appeal on account of technical errors **not productive of 
injury to either party**. As regards criminal appeals, follow- 
ing the practice in Bengal and Madras, Act XXXVII of 1837 
put an end in Bombay to the exemption enjoyed by the special 
courts constituted to try offences against the State from the 
revisionary control- of the Sadr Courl.^^ Act XXXI of 1841 
was a measure of wider significance. It sought to remedy 
the evil of multiplicity of appeals in criminal cases in Bengal 
and provided for **one trial and one appeal** only. 

3 & 4 Wm. IV, c. 41, established the Judicial Committee of 
the Privy Council, and also made provision for the disposal of 
certain old appeals from India which had remained unattended 
for many years. Acts XI of 1839 and II of 1844 passed by 
the Indian Legislature referred largely to court fees in respect 
of appeals to the Privy Council. The difficulties involved in 
to the Privy Council gave rise to suggestions for 
locating a final court of appeal within India, but there was 
not much support for the move.^® 

As regards the law governing evidence, the position was 
very fluid and uncertain in the beginning. A few rules in tbc 
old Regulations, the vague customary laws of the Muham- 
madans, and the practice in English courts as generally under- 
stood were the only guides which the Company’s judges had. 

** See p. 204 above. 

Leg. Dcp. Pros., 25 September 1837, Nos. 3-6. 

Minute by C. H. Cameron. 21 March 1845, Leg. Dep. Pros., 5 April 
1845. No. 7. Cameron’s evidence before the Parliamentary Committee 
Pari. Papers. K. L. No. 88 of 1852. Q. 2333. Also, Sir John Malcolm. 
The Government of India (London, 1833), p. 252. 
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Act XIX of* 1853, passed in respect of the civil courts of 
Bengal, was the iirst major enactment rolating to the law of 
evidence. Among other things, it abolished incompetency on 
the ground of interest or relationship or of being a party to 
the suit; it also laid down that evidence should be taken viva 
vocG and written down by the judge, or under his direction, 
and signed by the witness. Act X of 1855 extended the princip- 
les of this measure to Bombay and Madras with such modi- 
fications as were considered necessary. Act II of 1855, which 
applied to all the courts in British India, made **a great many 
provisions of a useful character, modifying the English law 
but conceived upon English lines’*.^*’' These three measures 
were practically the only rules on the subject before the passing 
of the Indian Evidence Act of 1872.^® 

Oreat difficulties were experienced in the issue of summons 
and execution of decrees outside the jurisdiction of the courts 
issuing them. Act XXIII of 1840 was passed to enforce 
attendance of persons resident within the local limits of the 
Supreme Courts as witnesses before the mofussil courts, and 
also to prevent evasion within these limits *‘of civil and criminal 
processes, as well as of arrest, punishment, and execution upon 
person, and upon property, issued from the mofussil courts*’-'^® 
Among other factors, the difficulties experienced in the execu- 
tion of the judgments of the courts of one Presidency within 
the jurisdiction of those of another^® led to the enactment of 
Act XXXIII of 1852, which was later explained and amended 
by Act XXXIV of 1855- These two enactments sought to settle 

G. C. Rankin. Background to Indian Z.aw (Cambridge, 1946), p. 113. 
Xfie Court of IDirectors hailed it as “the comnnencement of Indian legis- 
lation in regard to substantive law of evidence in the Company Courts’*. 
Leg. Letter from Court, lO December IS5(>, para 2,1. 

W. Stokes, A.wtglo-Iridian Codes, Vol./xi (Oxford, 1S8S), p- 815. 

Leg. Letter to Court, 8 March (No/ 4) 1841, paras 9-12. 

Xhc Advocate General of Bombay ^sbserved, *‘The three Presidencies 
are as three distinct territories as England, Ireland and Scotland, and an 
Irish judgment cannot be enforced in England or an English judgment in 
Ireland, unless by means of an action upon a judgment prosecuted in that 
country in which the satisfaction of the judgment is sought to be obtained.” 
Leg, IDep. Pros., 14 November 1836, No. 22. 
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the question of the execution of judgments beyond the juris- 
diction of the courts pronouncing them in places throughout 
British India.®^ Act VII of 1841 was adopted to provide for 
evidence of witnesses being taken by one court for the use’ of 
another throughout British India.®® Mention may also be 
made of two enactments of local and limited application. Act 
XXVII of 1839 provided for the execution of the decrees of 
the District Judge of the 24-Parganas, and Act XVI of 1851 
for the trial of persons apprehended in Calcutta with property 
stolen in the mofussil areas. 

Of the miscellaneous measures relating to judicial procedure. 
Act XXIX of 1837 provided for the substitution of Persian by 
the regional languages in judicial and revenue proceedings. Act 
V of 1841 made certain important changes and introduced 
uniformity in the procedure for the trial of offences against the 
State in the different Provinces.®® Act XII of 1843 provided 
for the uniform use of the Hnglish language by the judges of 
the superior courts, and of the vernacular languages by the 
judges of Indian nationality, in laying down the points to be 
decided and in recording their decisions and reasons thereof.®* 
Acts I of 1 846 and XX of 1853 regulated the appointment of 
pleaders and the remuneration to be paid to them in the Com- 
pany’s Courts, the main object being to prevent unhealthy 
competition and lowering of standards in the profession.®® The 
privilege of defence through counsel granted in the Crown 
Courts by Act XXII of 1839 was extended to the Company’s 
Courts by Act XXXVIII of 1850.®« In the case of offences 
which affected the public. Act II of 1856 provided that Magis- 
trates might act on information only, without requiring a 
written petition from the injured party. 


Leg. Letter to Court, 22 December (No.2Il 1852, paras 55-60. 

Leg. Letter to Court, 16 August (No. 17) 1841, paras 14-17. 

Ibid, para 11. 

Report of the Indian Law Commission, 4 December 1841, paras 14-16, 
Pari. Papers, H. C. No. 623 of 1844, p. 253. 

=•= Leg. Letter to Court, 31 October (No. 28) 1846. 

Leg. Letter to Court, 13 June (No. 8) 1851, paras 13-15. 
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Rcgulatioji of Ecoitontlc Life and Rcvemte Administration — 
Economic Tntesration and Development 

Currency reforms : Wc shall now pass on to a study of matters 
relating to the financial and general economic polices of the 
Government. The extensive powers of control over Provincial 
finances and the power to legislate for the whole of British 
India, which were conferred by the Charter Act of 1833, 
enabled the Government of India to pursue a unified economic 
policy as far as circumstances permitted and thus help in the 
gradual integration of the country into a single economic unit. 
The period opens with great currency reforms. By Acts XVII 
of 1835 and XIII of 1836 the gold molitir ceased to be legal 
tender and the Indian currency system came to be one of silver 
nionomctalism. A uniform rupee coin was introduced as the 
sole tender “in all the Presidencies and possessions of the 
British nation in India’’.'’’ Act XXI of 1835 instituted a new 
system of copper coins in Bengal, and this was extended to tlic 
rest of the Company’s territories by Act XXII of 1844. In the 
Straits Settlements, however, neither the rupee nor the copper 
coins'isstiod under these enactments wore popular. Hence, in 
supersession of the Indian copper coins. Act VI of 1847 pro- 
vided for a separate set of coins, subsidiary to the customary 
dollar, namely, cents, half-ccnts and quarter-cents. Tlic rupee 
continued to be legal tender without the support of a subsi- 
diary currency. XJiis too was anomalous and led to compli- 
cations. Therefore, Act XVII of 1855 reintroduced the Indian 
copper coins. But this time both the rupee and the dollar, 
together with their respective subsidiary coins, were recognised 
as legal tenders, and an exchange rate between them was 
fixed.®® The Indian Currency Act of 1861, which provided for 
the issue of currency notes, forms a great landmark in cur- 
rency legislation. The notes hitherto issued by the Presidency 
Banks were in circulation for the most part in the Presidency 
towns only and they could not meet the growing needs of the 
country. 

Leg. Dcp. Pros., 29 June 1835, Nos. 2-3. 

Statement of Objects and Reasons by J. P. Grant, 1 September 1854, 
Papers of Act XVII of 1855. 
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Customs and transit ditties: Of equal importance to economic 
integration and development were the measures which secured 
free movement of trade, both within and without the country, 
by a revision of the customs policy. In the early 19th century 
each of the Presidencies formed a separate customs unit, and 
“trade between one Province and another was as much subject 
to duty as trade with foreign countries”.®® Within the Presi- 
dencies themselves there were transit and town duties which 
hampered the free flow of trade. The position was considered 
on all hands very unsatisfactory. Charles Trevelyan submitted 
his well-known report on these duties in 1834, and they were 
abolished in the short-lived Agra Presidency or the North-West 
Provinces by Alexander Ross. Similar action was taken in 
Bengal under Act 5CIV of 1836. This enactment also intro- 
duced a revised tariff system, which became a model for the 
other Presidencies. Similar reforms were effected by Acts I 
of 1838 and XIX. of 1844 in Bombay and VI of 1844 in Madras. 
From this time onwards, according to Hamilton, the three 
Presidencies could be regarded **as a single economic country 
possessing an identical tariff of import and export duties”.®® 
Act XXX of 1854 placed Arakan, Pegu, Martaban and 
Tennaserim nearly on the same footing as Bengal and Orissa 
as regards sea customs. 

T^avi nation Laws and Imperial preference : The customs 
policy of the Government of India was largely influenced by 
the developments in England and the policy of the British 
Government. This was the period of transition from mercantil- 
ism to lais^ez faire in England and the same trend is noticeable 
in the Government’s policy in India. The British Navigation 
Laws were not strictly applicable to India. Under 37 Geo. HI, 
0.117, ss. 1-3, the regulation of trade by foreigners with the 
Company’s possessions was left entirely in the hands of the 
Court of Directors. The latter’s policy was not to prohibit 
foreigners from trading with India; only the tariff was adjust- 
ed to favour British goods and shipping.®^ Thus, under Act 


Trade Relations between England and India, 
i89o (Calcutta, 1919), p. 221, 
eo Ibid, p. 227. 

Leg. Dcp. Pros., 19 March 1838. No. 12, and 9 April 1838, No. 1 
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XIV of 1836, wbioli revised the tariffs in respect of Bcngf 
there was a general import duty of 3^ per cent. This W; 
doubled in the case of foreign Ctton-British) goods or goo 
carried by foreign ships; goods which were both foreign ai 
were carried in foreign bottoms had to pay fourfold dutie 
Foreign ships were, however, prohibited under the Court 
Regulations from engaging in coastal trade of any kind 
Vessels belonging to friendly States in Asia and Africa we 
allowed special concessions. Act XIV of 1837 was enacted 
give them **equal privileges with British vessels as regards f 
duty on the export and import of goods”, provided a reciproc 
concession was made in respect of British ships by tho 
States.®^ Restrictions as regards coastal trade were not al 
enforced in practice in their case.®* 

Under the law, British ships, duly registered as such in tl 
United Ringdom, enjoyed special and valuable privileges, aj 
there was great demand for extending those benefits to shi 
built within the limits of the Company's Charter. 3 & 4 Vic 
0.56, empowered the Indian Legislature **to confer for all tl 
purposes of trade within the limits of the Company's Chart 
the privileges of British ships on all ships built within tho 
limits and owned by Uer M!ajesty*s subjects for whom tJ 
Governor General’s Council has power to legislate or by Nati 
Princes or States in subordinate alliance ... with the Ea 
India C^ompany^ or by the subjects of any such Priiices < 
States”.®® In exercise of this power. Act X of 1841 5nstJtut< 
a system of registration and provided for the issue of passes 
differentiate between foreign ships and ships of this categor 
Act XI- of 1850 was enacted to make good a lacuna in tl 

This was reiterated and certain lacunae in the rules governing t 
trade of foreign nations with India were removed by the Courfs Rcgul 
tions of 28 July 1837 and 22 August 1838. ILeg. Letters from Cou 
28 July 7) 1837 and 14 August CNe. I2> 1 839. 

Leg. Dep. Pros,, 17 April 1837. INos. 13-14, and Leg. Letter to Cou 
lO October CNo. 15) 1837. 

Leg. Letters to Court, 2 September (No. 171 1843 and 7 Octet 
(No. 27> 1848. 

Ivlarinc Letter from Court, 26 August (No. P) 1840, 
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enactment in respect of vessels owned iDy fhe Indian “Princes 
or their subjects.®® 

Certain tariff concessions granted to Indian products entering 
the British Isles necessitated legislative intervention by the 
Government of India; Acts XXXII of 1836, 3CV of 1839 and 
Xt of 1842 regarding sugar and Acts VI and XXIII of 1841 
regarding rum and rum-shrub- 

Commencing with the reforms of Huskisson in 1822, the 
policy of protection and Imperial preference on which these 
measures were based underwent a rapid revision in England. 
The Navigation Laws were mostly repealed by 12 & 13 Viet,, 
c. 29, in 1849 and 17 Sc 18 Viet., c. S, in 1854. Steps in 
consonance with this policy were taken in India. Act VI of 
1848 abolished the preferential duties favouring British ships, 
and Act V of 1850 threw open the coastal trade of India to 
all foreign ships “without any restriction, other than is or shall 
be equally imposed on British ships, for securing payment of 
duties of customs or otherwise”. When the tariff concessions 
enjoyed by sugar, rum and rum-shrub in the "United Kingdom 
were abolished, the Government of India passed Acts XTX of 
1854®’’ and VI of 1863 repealing earlier enactments on the 
subject. Discrimination in favour of British goods continued 
to be a special feature of the Indian tariff si'stem for some 
more time. This was finally ended by Act VTI of 1859, which 
placed foreign and British goods on the same footing.®® 

Measures io encourage investment and facilitate business 
transactions — (i) European Settlement: The removal of restric- 
tions on the entry and settlement of European subjects by the 
Charter Act of 1833 was a great landmark, for with it may be 
said to commence, though in a slow and halting way, the 
economic transformation of the country.®® While Parliament 

“ r.eg. Dep. Pros., IS March 1850, Nos. 90. 9Z & 188. 

Statement of Objects and Reasons by Sir Barnes Peacock, 9 March 
18S4. Papers of Act XIX of 1854. 

" botd Canning’s speech while sponsoring the Bill, Proceedings of 
the Leg. Council of India, 1859, pp. 108-21. Also. Pramathnath Banerjea, 
JFiscal Policy in India CLondon, 1922), p. 49, 

It may he noted that there was no substantial increase in the number 
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had tnkan the basic step, it was for the Govcrament of India 
to adopt other measures to encourage their settlement. Act 
IV of 1837 was enacted to enable European British subjects to 
hold land or landed interest not only for any term of years 
but in perpetuity. Further, since Europeans had an important 
interest in, if not a near monopoly of, big busines.s concerns 
and other enterprises, theirs was the biggest single intlucncc 
in respect of most of the laws bearing upon trade and industry. 
How potent this was is seen from the Iranstictions leading to 
some of the enactments, e.g., Act.s of 1845 incorporating 

the Assam Company, XLTII of 1850 for the regulation of joint 
stock companies, VI of 1856 for grant of patents, and XI of 
1860 for enforcing indigo contracts. 

While opening India to free settlement by European British 
subjects. Parliament directed the Government of India to 
adopt such measures as were ncccssars' for the protection of 
Indian sultjccts. To secure this object, it was generally consi- 
dered essential to make European British subjects amenable to 
the Jurisdiction of the Company’s Courts, both in civil and 
criminal matters. As already seen, this was accomplished 
only in civil matters. In the field of taxation and revenue 
administration. Act XV of 1837 did away with the anomaly of 
Europeans being cxcjnpt from the cliankldari tax. Act II of 
1853™ made good an important lacuna in Act IV of 1837 and 
laid down clearly that all subjects of Her Majesty were liable 
to the same jurisdiction as the natives “in respect of public 
and police duties and public charges incident to the holdcr-s 
of land or their local agents or managers”.’^ No .special laws 
were enacted for the protection of the Indian subjects “from 
insult and outrage in their persons, religions or opinions”. 

of Europeans outside the Company’s service durins the period. The 
great influx of Europeans began only after the Revolt of 1857 aad the 
development of communications. E. S. S. O’JVTallcy (Ed.j, Itfodcrn Tndta 
and the Went (London, I941j, pp. 57G-V. 

Xivis enactment was regarded as a thin end of the wedge and stiongly 
opposed by the Britisli commimity. W. Lcc-Warncr, T'hc Life af the 
7^-Tarqnis od r>a/hon^fc. Vol. I (London, 19041, p. 300; and tJic Calcutta 
Review, Vol. XIX, p. 20S. 

Leg. Letter to Court, 2 June (No. It) 1853. 

3 & 4 Wm. IV, c. 85, s. 85. 
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This was done in a general waj’ as applicable to all persons bj' 
the Penal Code of 1860. 

(ii^ Banks, Joint stock companies and trusts.' The BanJc of 
Bengal was functioning under the charters granted in 1809 and 
1823. Acts XIX of 1836 and XXIV of 1838 were enacted to 
increase and regulate its capital stock. Act VI of 1839 was 
necessitated by a number of financial scandals — -the Rajkissen 
IDutt forgeries of 1829 and the failure of Alexander & Co. in 
1832^^ — and the Bank of Bengal was given a fresh charter. 
The other two Presidency Banks, those of Bombay and Madras, 
were established under Acts ITI of 1840 and IX of 1843 
respectively, the measures being drawn up on the same lines as 
Act VI of 1839. The charters of these banks remained in 
force till 1862, “being only slightly modified in 1854” when 
advances on the shares of guaranteed railways were allowed, 
and in 1855'® when the Presidency Banks were permitted to 
purchasG and sell Government securities or the shares of the 
Presidency Banks and receive the interest or dividends on 
behalf of their constituents”.” Act XXIV of 1861 was a 
supplement to the Indian Currency Act of the same year to 
enable the Chartered Banks to manage the issue, payment and 
exchange of Government currency notes and to discharge* 
certain other functions hitherto transacted by the Government 
treasuries. 

The Government received frequent applications from joint 
stock companies for charters of incorporation with all the 
attendant privileges. As regards banking institutions the 
Government of India had clearly the power to grant them the 
privileges under 47 Geo. Ill, c. 68, s. 8. But it was doubtful 
if it had the power in other cases.” With the concurrence of 
Court of Directors, however, it proceeded on the assump- 
tion that it did possess the power. The Bengal Bonded 

B. Brunyate, rin Account of the Presidency Banks fCalcutta, 1900), 

Act XXI of 1854. 75 Act XXVII of 1855, 

^ 2 ^^' Findlay Shirrass, Indian Finance and Banking (London, 1920), 

77 See pp- 253.5 above. The Charter Act of 1853 placed the law 


on a 
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Warehouse Association was incorporated by Act V of 1838. 
The Assam Company, formed primarily for developing the tea 
industry, was incorporated fay Act XIX of 1845, and its charter 
was renewed for twenty years by Act IV of 1855. The Union 
Bank of Calcutta, which went into liquidation in 1847, was 
granted by Act XXIII of 1845 certain privileges such as the 
right to sue and be sued as a corporate entity. The frequency 
of applications from partnership companies for the privileges 
of a corporation made a general enactment highly necessary. 
Accordingly, Act XLIII of 1850 provided for the regulation 
of joint stock companies, including those which were formed 
for literary, scientific and charitable purposes. Although the 
principle of limited liability was not adopted,’® it is a great 
landmark in the history of Indian finance. The measure was 
based on recent English statutes, in particular 7 & 8 Viet., 
c. 1 10, and conferred on the companies the privilege to sue 
and be sued as corporate entities. The assets of partnership 
were made liable to the demands of creditors before the pri- 
vate assets of the several partners could be touched. In case 
the assets of partnership were inadequate to meet the demands, 
an equitable way of distributing the burden among the part- 
ners was provided.’® The next step was taken by Act XIX of 
1857, based on a British statute of the previous year, 19 & 20 
Viet., c. 47. It provided for formation of companies on the 
basis of limited liability, except for banking or insurance.®® 
Following further changes in English law, the benefit of limited 
liability was extended to banking institutions by Act VII of 
1860, with the proviso that “no banking company claiming to 
issue notes in India shall be entitled to limited liability in res- 
pect of such issue”. 

(iii) Pateiils and copyrights: On a representation from the 
Bengal British India Society the first copyright law was passed 

’» Ivlinutc by Bethunc dated 5 March 1849, Beg. ID cp. Pros.* 27 Decem- 
ber 1850, bJo. 14. Bclhonc strongly opposed limited liability of share- 
holders, and the failure of the Union Hank of Calcutta was much too 
green in memory to permit the adoption of the principle. 

’t* I-cg. Letter to Court. 13 June (No, 8) ISSl. 

Beport of the Select Committee, 30 May 1857, Papers of Act XIX 
of 1857, 



SURVEY OF MGISLATIOJ^, 1834-61 


299 


in 1847. It laid down that copyright should endure for 
42 years from the date of puhlication, or for the natural life 
of the author and 7 years thereafter, whichever period was 
greater.®^ Act >CV of 1859 was the first patent law enacted in 
India. 

(iv) Registration of deeds and conveyances: A subject of 
great importance for the security of business transactions was 
registration of deeds and conveyances. Prior to 1843, while 
certain instruments were required to be registered, those which 
were registered did not talce precedence over unregistered ones 
if it was proved that the party registering Icnevv the existence 
of the latter- Registration offered no firm security against 
conveyances or instruments produced as of previous date by 
unregistered claimants, and there was great room for perjuries, 
fraudulent dealings, and other practices. Act I of 1843, as 
amended by Act XIX of the same year, gave priority claim to 
conveyances and other instruments, duly registered, concerning 
‘'sale or gift of lands, houses or other real property’' and 
“mortgage on land, houses and other real property as well as 
certificates of the discharge of such incumbrances”. Subse- 
quent measures during the period were designed to improve 
only the machinery of registration.®^ ‘These enactments were 
of such universal importance and bore so heavily and intimately 
on the life of the people that the question of a further revision 
of the law was frequently mooted. But it was only in 1864 
that the next step was taken under the able stewardship of 
Sir Henry Maine.®® 

Ot/jcr measures Jbr the regulation of business transactions: 
On a suggestion from the Judges of the Supreme Court at 
Calcutta that it was of the utmost importance “^to preserve a 
uniformity of laws here and in England respecting all mercan- 
tile transactions’ ',84 Acts XTII of 1840 and XX of 1844 

ll 1847. Leg. Letter to Court, 4 Ivlarcli CHo. 12) 1848. 

of 18^9^ xvm of 1847, XI of 1851, XXXX of 1856 and TXI 

of the Legislative Council of India, 

i»e>4, p. 532. 

« “ <^dsioaI Consultation, 20 JTuI^- 1 844, No- 8. Leg. Dep. 

Pros., 23 March 1840, No-T. 
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extended the well-known Factors Acts®® to eases governed by 
English law in India. These measures enabled merchants to 
deal with factox-s or agents as if they were principals.®® 
Similarly, Act VI of 1840 extended to India a number of 
amendments to the law relating to Bills of Exchange, and Act 
>CIV of the same year extended 9 Oeo. IV, c, 14, with a view 
to render a written memorandum necessary for the validity of 
certain promises and engagements. Act XV of 1851 was 
enacted for the suppression of frauds in the cotton trade of 
Bombay to improve the export market. Act XXVIII of 1855 
repealed the usury laws as was done in England. The new 
principle, adopted uniformly throughout the Company's 
territories, was that the rate agreed to by the parties should be 
binding, and in the absence of an agreement, the courts of law 
should award such rates as they deemed reasonable.®"^ 

JOevelopmefit of cojrunuuicatiojts and public worhs: Of no 
less importance than these measures for the regulation of trade 
and industry was the great start made in the time of Oalhousie 
in developing communications and launching upon a planned 
and integrated public works programme. The legislation of 
the period reflects to some extent the feverish activity in these 
flclds. The development of the Indian railways under the old 
guarantee system of free land and assured minimum profit was 
based on Parliamentary statutes incorporating British com- 
panies offering their capital and services for the purpose. 
The first of these statutes was 12 & 13 Viet., c.83, incorporat- 
ing the Oreat Indian Peninsula Railway Company. Legislation 
in India was limited to matters which were incidental to the 
construction and management of the railways. The first need 
of the companies was land and the existing law for its acquisi- 
tion was totally inadequate. Acts XVII and XL.TI of 1850 and 
XX of 1S52 were passed to meet current requirements, and 
Act VI of 1857, which applied to all the Provinces, revised and 
consolidated the whole of the law on the subject. There was 

4 Geo. IV, c. 83; 6 Geo. IV, c. 94; and 5 & 6 Viet., c. 39. 

W. HoTdsworth, yi History oj' the Etifflis/t Vol. XIII (London, 

1952), p. 384. 

Jvfinute by 33. Peacock, and Report of the Select Committee, Papers 
of Act XXVIir of 1855. 
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also need to regulate tbc conduct of passengers, the movement 
of goods, the enforcement of fares and freights, the. mainte- 
nance of discipline among railway servants, etc. Acts III and 
XII of ISS3 provided for these matters in respect of the Oreat 
Indian Peninsula Railway Company, and Act XVIII of 1854 
was passed to provide uniform regulations for the railways 
throughout the Company’s territories.^^ Arising out of certain 
labour troubles. Act IX of I860 was enacted to provide a 
summary and convenient tribunal for handling pecuniary 
disputes between employers and workmen engaged on railways 
and other public worlcs.®® 

The law regarding the postal system underwent two major 
revisions during the period, once under Act XVII of 1837 and 
again under Act XVII of 1854. The latter introduced a single 
rate postage irrespective of distance throughout the country 
and it constitutes a great landmark in Indian postal history- 
Act XXXIV of 1854. replaced by Act VIH of I860, provided 
for the establishment and management of electric telegraphs 
as a Government monopoly. 

A number of measures were passed regarding maintenance 
of ports and lighthouses. Of these Act XXII of 1855 is the 
most significant. It provided one law for the whole of the 
Company*s territories for the regulation of harbours and the 
levy of port dues- As regards road development, the only 
measures which were enacted before the coming of Lord 
Dalhousie referred to the levy of tolls at Rbore Ghat in the 
Bombay Presidency.^® The Government of India was unwilling 
to vest the Local Governments with a general power to levy 
tolls. The policy underwent a change with Dalhousie. Act 
VIII of 1851 vested the Local Governments with a general 
power to levy toils on roads and bridges at their discretion. 
A schedule of duties prescribing maximum rates was laid 
down, and the whole of the proceeds was to be appropriated 

Select Committee Report, 22 July 1854, Papers of Act XVIII of 3854. 

Papers of Act IX of 1860- 

Acts XVni of 3 836, Tl of 1837 and VITI of 1838- 

Leg. Letter to Court, 8 Ivtarch ^o, 4) 1843, para 33, and Leg. Letter 
from Court, 3 August CNo. 13> 1842, para lO. 
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only for tlieir construction and maintenance®^. There were 
also a few measures relative to levy of tolls and water-cesses 
on canals and rivers.®® 

Protection oj' Labour and Other Welfare Afeasures 

Slavery and forced labour: The most important socio-economic 
reform of the period was the abolition of slavery, which has 
been dealt with earlier. Oonnected with it, there was the 
question of forced labour, which had the sanction of immemo- 
rial custom in many parts of the country. This was abolished 
under s, 374 of the Penal Code of I860, except as specifically 
provided by law. In anticipation of the adoption of this 
provision. Act I of 1858, which applied to JVIadras, declared 
that it was lawful to impress labour for the maintenance and 
repair of irrigation works and to fight inundations. Neglect 
to comply with a call for labour was punishable only with fine, 
and labourers were to receive reasonable wages. 

Emigration of pjdian labourers: Slavery was abolished in 
the British colonies in 1833. The emancipated slaves showed 
marked disinclination to work on plantations, and consequently 
there was acute shortage of labour. Indian labourers were 
very much in demand as they were good workers and amenable 
to discipline, and recruitment to serve in hdauritius commenced 
very early. As the labourers were uneducated, backward and 
ignorant, the Government of India had to take ' steps to 
safeguard their interests. Acts V and of 1837 were 

enacted for the regulation of etnigratian through issue of 
permits. The conditions of service in the colonies were to he 
explained to the labourers and their real wishes ascertained 
before permits were given. The period of contract was .to be 
five years and the return passage was to be paid by the 
employer. Provision was also made for the inspection of 

Leg. Oep. Pros., 4 February 1851, Nos. 1-2, 7-9 & 49, and Leg. Letter 
to Court, 30 December (No. 22) 1851. 

Acts XXir of 1836, VII of 1845, of 1853, XXXII of 1855, XXII of 
1856 and I of 1858. 

Statement of objects and reasons, 18 April 1857, Papers of Act I 
of 1858. 
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vessels carryirlg emigrants with a view to ensure safe and 
healthy conditions of travel. The Court of Directors did not, 
however, approve of the measures, and directed the Govern- 
ment of India to stop all emigration pending the decision of 
Parliament, which was enquiring into the subject.®® Act XIV 
of 1839 was passed giving effect to this order.®® Auckland 
was, however, in favour of resuming emigration, subject to 
safeguards. After prolonged negotiations between the Colonial 
Office and the India Board, an agreement was reached between 
Lord Ellenborough, the President of the Board of Control and 
Governor- General designate, and Lord Stanley, the Colonial 
Secretary, and Act XV of 1842 was passed permitting emi- 
gration to Mauritius from the ports of Bombay. Madras and 
Calcutta.®’ Further pressure from the colonial interests led 
to legislation permitting emigration to other British Colonies — 
British Guinea, Trinidad and Jamaica in 1844, St. Lucia and 
Granada in 1855, and St. Vincent, Natal and St. Kitts in 1860. 
The abolition of slavery in the French colonies gave rise to 
similar problems as in the British colonies, especially in 
Reunion and Antilles. The French Government’s requests 
for permission to recruit Indian labour were not at first viewed 
with favour, because it was considered difficult to secure the 
observance of the principles on the basis of which emigration 
to the British colonies was permitted.®® In 1860, however, 
a convention was signed between Great Britain and France 
permitting emigration to the French colonies, and Act XLVI 
of the year was passed to give effect to it.®® Measures were 
also taken to check crimping through Ceylon’®® and the ports 


»= Lee- Letters from Court, 1 August (No. 9) 1838 and 3 Februarv 

(No. 3) 1841. 

Leg. Letter to Court, 27 May (No. 14) 1839. 

Preamble to Act, and I. C. Cumpstone, Indians Overseas in Sritish 
■Territories, 1S34.54 (London, 1953). pp. 63-6. Act XXI of 1843 cancelled 
emigration through the pons of Madras and Bombay, but this was per- 
mitted again by Acts VIII of 1847 and IV of 1852. 

Leg. Letter from Court, 25 June (No. 11) 1852. 

°° Preamble to Act. 

t™ By Act Xin of 1847, free movement of labour between the two 
which had been stopped by the general prohibitory order of 
1839, was restored after the Ceylonese Qovernment had taken steps to 
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of foreign powers in India. Besides permitting and regulat- 
ing emigration, all tbese measures provided valuable safeguards 
for protecting the interests of the emigrants during passage 
and while serving in foreign lands. But their success depended 
largely on the co-operation of the Colonial Governments. The 
bad treatment accorded to a batch of emigrants to Mauritius 
led to the enactment of Act XI>C of 1856 empowering the 
Governor General in Council in his executive capacity to 
suspend emigration to any of the colonies if the terms and 
conditions under which it was permitted were not properly 
observed, and also to cancel the suspension if the abuses were 
remedied.^®^ 

Indigo coniractsz Another matter that received great atten- 
tion was the relationship between European planters and the 
peasants under contract with them to grow indigo on their 
lands. The law as it prevailed at the beginning of the period- 
favoured the planters unduly. They had a prior lien on the 
crop to the prejudice of the zaraindars, who owned the lands 
planted with indigo but were not parties to the contracts 
entered into by their tenants. Peasants failing to fulfil their 
indigo engagements were deemed guilty of misdemeanour. Fur- 
ther, persons found guilty of instigating them to break the 
engagements were liable to the full amount of the penalty pro- 
vided in the contracts- together with costs. Apart from the 
economic power and social influence of the planters, the harsh- 
ness of these IDraconian provisions was made more severe by 
the immunities enjoyed by them in respect of the jurisdiction 
of the Company's Courts- After a detailed enquiry into the 
subject, by Act XVI of 1835, Lord Bentinck repealed the law 
which made the breach of an indigo contract a penal oflence, 
and also did away with the liability of the abetter-^®^ Agitation 

ensure that the island was not used as a base for recruiting Indian labour 
for the colonies. 

Act xxrv of 1852. 

Statement of objects and reasons by Sir B. Peacock, 6 September 
1856, Papers of Act XIX of 1856. Also, Proceedings of the Legislative 
Councii of India, 1S56, pp- 543-4- 

103 Leg. Dcp. Pros., 28 December 1835, Nos. 24-9. and Leg. Letter to 
Court, 28 December (No. 9} 1835. 
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on the part of the planters led to a slight retrograde move in 
the next year. Act X of 1836 made the abetter a party to the 
action for damages. It also sought to safeguard the rights of 
contesting claimants by requiring the person removing the 
crop to provide security to make good any claim that came to 
be finally established.^®* Act IV of 1840 for the prevention of 
affrays concerning possession of land and all its accessories in 
Bengal was primarily intended to cover indigo affrays, which 
were frequently disturbing the peace of the countr> side.*®^ The 
subject came into prominence again in the late fifties owing 
to the collective resistance offered by the peasantry to the 
oppressions practised by the European planters and the wide- 
’■spread disturbances which ensued- The Legislative Council 
wanted to revive the penal remedies for the enforcement of 
indigo contracts, but it was restrained from doing so by the 
Secretary of State for India-^®® 

'Other welfare measures: The Government’s attention was 
frequently directed towards the relations of merchant seamen 
with their masters. Acts X5CV1I and XX.VJII of 1850 and 
Act I of 1859 were enacted to regulate the relationship and 
protect seamen. A law of apprenticeship was enacted in 1850 
to enable orphan children, especially European and Anglo- 
Indian, to learn a craft or a trade.*®’ 

Taxation and Revenue Administration 

The characteristic feature of the period was that taxation was 
exclusively central. A system of local taxation developed only 
after the Crown assumed the direct administration of India. 
The general policy of the Government during the period was 
that *''all taxation should be uniformly and universally appli- 
cable to the whole of India”.*®® However, as most of the 

Leg. Dep. Pros., 28 September 1835, Nos. 24-9, and Leg. Letter to 
Court, 30 Ivlay (No. 6> 1836. - 

Leg. Letter to Court, 4 May CNo. J3> J840. 

106 See pp. 249-50. 

107 Leg. Letter to Court, 6 December (No. 19) 1850. 

*oB p. Bancrjea, A History of Indian Taxation (London, 1930), pp. 7 
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taxes were inherited from the earlier period and there were a 
number of local interests and peculiarities to be considered, 
not many such laws were enacted. 

Land revenue: In the realm of public finance, land revenue 
occupied the prime of place and received most attention. In 
Bengal, the law regarding recovery of revenue arrears was 
recast in 1822, and several amendments were made during the 
next two decades. But it was only in 1841 that the principles 
of land sales to realise revenues were satisfactorily settled. 
Act 1 of the year was intended to facilitate revenue collection 
and to define the interest conveyed by public sales of patiedari 
estates. A.ct >CTI of the same year greatly increased the rigour 
of the law in respect of the zamindari estates; the zarniridaris in# 
respe'et of which revenue dues were not paid by the appointed 
date were liable to be sold the very next day by auction to the 
highest bidder. Act 1 of 1845 relaxed the rigour by requiring 
due notice to be given before the sales were effected. Act !XI 
of 1859 was an important measure that sought to protect co- 
sharers and holders of under-tenures in respect of the estates 
brought to sale. In its anxiety to tighten up the machinery of 
revenue recovery, the Government woefully neglected the claims 
and interests of the tenantry. Under Act XIX of 1841, the 
sale of a zamindari for recovering revenue dues terminated all 
tenancy agreements relating to it, and the new zamin’dars were 
at liberty to enhance at their discretion the rents to be paid 
by their tenants, except in certain specified cases. Excepting 
for two minor enactments. Acts X of 1846 and VlTl of 1848, it 
was not till 1859 that the interests of this class received due 
attention. Act X of the year was a great consolidating and 
amending measure which clearly recognised and defined the 
occupancy rights of tenants and made arrangements for uphold- 
ing those rights, and it has been hailed the first modern 
tenancy law of India. As regards the perennial question of 
the relative roles of the revenue authorities and the civil courts 
in the adjudication of rent and revenue suits, the trend was to 
extend the jurisdiction of the former to ensure cheap and 
205» Ibid., p. 404. 

B. H. Baden Powell, Lund Systems oj" British India COxford, 1882^, 
Vol. I. p. 639, 
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prompt disposal of* cases- Bengal Regulation VIll oF 1831, as 
amended by Act I of 1839, vested the jurisdiction in respect of 
summary suits for arrears of rent in the revenue authorities. 
Since there was a strong difference of opinion between the 
Governments of the Lower and the Upper Provinces, Act I*V 
of 1846 vested the authority for effecting land sales in execu- 
tion of civil court decrees in the Judicial authorities in the 
Lower Provinces, and in the revenue authorities in the Upper 
Provinces. Under Act X. of 1839, the original jurisdiction in 
suits between landlords and tenants was transferred from the 
civil to the revenue courts, with a limited appeal to the principal 
civil court of the district. 

Land revenue legislation in respect of the other two Presi- 
dencies was comparatively scanty. The most outstanding 
measure in respect of Bombay was Act XI of 1832- It pro- 
vided for the appointment of Jnain CTommissioners to enquire 
into the validity of titles to estates which were held wholly or 
partially free of rent. Of the other measures relating to 
Bombay, Act XI of 1843 sought to regulate the services of 
hereditary officers connected with revenue administration; Act 
XIIT of iS42 gave greater discretionary powers to Jagirdars 
and other holders of revenue to enable them to realise better 
the revenues alienated to them by the Slate; and Act XX of 
1839 prohibited the levy of huqs or Items of revenue relin- 
quished by the State. Of the measures passed in respect of 
Madras, Act XXIII of 1856 and Act XXXIX of 1858 referred 
to the collection of arrears of revenue in the ryot-ivt7ri areas; 
the latter laid down, among other things, that the movable 
properties of defaulters might be brought to sale and not 
merely the immovable properties. 

Customs and tariff: Next to land revenue, customs formed 
an important source of revenue. A united customs policy v/as 
evolved in the first decade following the Charter Act of 1833, 
but there was no consolidated common customs law for the 
whole of British India till the enactment of Act VI of 1863- 
' Legislation during the period referred to periodical adjustment 
of customs tariff and the routine of customs administration. 

Excise: Of the various sources of excise revenue, salt v/as 
the most important. Tax on salt attracted great public attention. 
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both in England and India, because it boro Iicavily on the 
poor, and also the interests of the British salt and shipping 
industries were deeply involved. While salt duty was levied 
as an excise in all the Presidencies, its mantifacture was a 
Government monopoly in Madras and Bengal. There was no 
uniformity in the rate of the duty, and there were also great 
variations in the law regulating the manufacture of salt and 
the administration of the revenue. It was only in 1905 that 
a uniform duty was levied throughout British India, except 
Burma. These wide variations obliged the Legislative Council 
to intervene frequently to provide for the different and vary- 
ing needs oF the Presidencies, but there was no outstanding 
measure. 

Duty on opium was another source of revenue. Act XIII 
of 1857 in rcsi^cct. of Bengal was the only important amending 
and consolidating measure on the subject. 

As regards revenue derived from spirituous liquors, ganja, etc.. 
Act XIV of 1851 consolidated the law in respect of the Straits 
Settlements, and Act XXI of 1856 was a great consolidating 
and amcndiitg measure in respect of • the Bengal Presidency. 
In Madras the basic law, was Hcgulation I of 1820, and .Act 
XXXII of 1845' Was passed, among . other things, ' to remove 
doubts as to the amenability of Europeans to the abkari law. 
As regards Bombay the excise arrangements had been con- 
solidated by Regulation XXf of 1827 and this underwent a 
major change under Act III of 1852. There were different 
laws governing the Presidency towns. Acts XI of 1949, XIX 
of 1852 and XVII of 1859 consolidated and amended the 
excise laws in respect of Calcutta, IVIadras and the island of 
Bombay respectively. 

Stamps : Stamp duties, both judicial and commercial, were 

levied under the old Regulations in all the three Presidencies, 
and the law greatly differed as between the Presidencies and 
also between the Presidency towns and the mofussil areas. 
The question of having one uniform scale of duties and one 
uniform mode of administration was mooted in 1835,^** and 

Leg. LJep, Pros,, 2<5 October 1835, bJo. <3, and Leg. Letter to Court, 
29 Eebruary (No. 4 ) 1835. 
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the first Indian Law Commission submitted a valuable report 
on 21 February 1837.^^® A.s the subject was closely linked 
with the general taxation policy of the Government, there was 
considerable delay in an acceptable scheme being drawn up, 
and it was not till I860 that this object received its first 
concrete expression. Act !XXX^VI of the year consolidated the 
law on the subject for the whole of Hritish India including the 
Presidency towns, and as much uniformity as possible was 
achieved in the scale of duties and other matters. Prior to 
this enactment, a few measures of local application were passed 
of which Act X.VII of 1848 was the only one of importance. 
The object of this measure was to substitute stamp duties in 
place of institution fees in the courts of the Oistrict IVIunsiffs 
in the Madras Presidency, 

Income-tax and tax on profession: The close of the period 
under study witnessed the imposition of a tax on income and 
of a licensing duty on arts, trades and dealings under Acts 
XXXTI of I860 and XVIII of 1861 respectively. The policy 
of the Company’s Government in India had so far been against 
imposition of direct taxes, and it was the general belief that 
such taxes would be unpopular and ill-suited to the circums- 
tances of the country.^^'* The enactment of these measures 
marked a significant departure, and the Government was 
forced to take this step by the acute financial stringency tl'.at 
prevailed at the time. The imposition of these taxes met with 
stiff opposition in the Government circles and among the 
public and both the measures were short lived- Even before 
it came into force. Act XVIII of 1861 was repealed by Act II 
of 1862, and Act XXXII of I860 was not renewed after the 
period for which it was enacted had elapsed. 


Leg. Dep, Pros., 6 h^arcli 1837, N^o. 21. JBctlniTic drew attention to 
the need for early legislation on the subject in 1848. Leg. Dep. Pros., 
26 August 1848, No. 6. 

Statement of objects and reasons, 2 July 1859 — Papers of Act X:XXV1 
of 1860, pp. 39-46. 

P. Bancrjea, A Mistory of Indian Taxation (London, 1930), pp. 38 
49-50 & 502. 
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Religious , Cultural and TTumanitaridn Rejhrnis 

With British rule in India becoming strong and secure, the 
influence or the Evangelicals and those who believed in ‘Western-’ 
ising India increased enormously and it was a potent force 
right up to the Revolt of 3 857. T’his is clearly reflected in 
the legislation of the period. 

Gover72f7ient and religious endoM^ments: Prior to the establish- 
ment of the British rule in India, tl\e rulers of the country 
took an active part in the social and religious life of the people, 
particularly of the religious or sectarian group to which they 
belonged. Xhe relationships which developed had crystallised 
into custom, and these continued under British rule in most 
cases. But the association of a Christian Government with 
heathen religious institutions and practices appeared clearly 
incongruous to the orthodox^ and the ^vho2e weight of mission- 
ary influence, both in India and England, was thrown against 
its continuance in any form. Seasoned administrators and 
statesmen, however, warned that any departure from the 
existing policy would be deeply resented by the people, but 
their warnings were lost in the sentimental wave of missionary 
propaganda. Great interest in the subject was evinced in 
England, and the Court of Directors exerted a continuous 
pressure on the Government of India to bring about a change. 

The Government's association with the Hindu and Muslim 
religious institutions took many forms. Landed and other 
properties belonging to them were administered for their bene- 
fit by the Government. Various payments were made to them 
in accordance with usage or as a part of the revenue settle- 
ments. Government officers took part in religious ceremonies 
and parades: troops were called out, military bands played, 
and offerings made. In IS41 the Court of Directors ordered 
that Government servants should not participate in religious 
ceremonies in their oflicial capacity, and the order was 
given eflect to by executive instructions.^^® It was not easy. 

Leg. Letter from Court, 31 A'larch (No. II) IS4I. See also Pari. 
Papers, H:. C. Nos. 357 of 1837, 39 of 1839, and 86, 232 and 328 of 1841. 

*** 3-cg. Letter to Court, J3 Scptcnriber (No. 20> 1841. 
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however, to dissociate the CS-overnment from its financial and 
administrative commitments- The first step in this direction 
was taken by Act X of 1840. By this measure the pilgrim 
taxes levied at Allahabad, Gaya and Jagannath were abo- 
lished.’^^’^ The management of the affairs of the famous temple 
at Jagannath was also transferred under the Act to the Raja of 
Khorda, who was hereditarily in charge of it, and the Govern- 
ment freed itself from the odium of being a “dry nurse to 
Vishnu” and a ‘'church-warden of Juggernaut” The annual 
allowance to the temple, however, continued and was the 
target of attack from time to time. Lord Dalhousie’s Govern- 
ment put forward a Bill to stop the allowance,*^^® but the Court 
of r>irectors did not approve of it. It directed that a consoli- 
dated sum should be paid to the temple in Heu of the annual 
allowance in final discharge of all other claims upon the 
G o ver nment 

The Court of Directors was also anxious that the Govern- 
ments at the different Presidencies should free themselves from 
fiscal and administrative responsibilities in respect of other 
religious institutions. While the object was effected in Bombay 
without recourse to legislation,^*^ it was necessary to repeal 
Regulation XIX of 1810 in Bengal and Regulation VII of 1817 
in Ivladras. The subject was so intricate and opinion so divid- 
ed that a Bill drawn up by C. H. Cameron in 1846 and a Bill 
sponsored by Sir Bartle Frere in I860 failed to be adopted.^** 
It was only in 1863, by Act XX of the year, that the responsi- 
bilities hitherto shouldered by the Local Governments were 
transferred to Boards of Trustees, who were made answerable 


In 1831 Lord Bentinck recorded his opinion that it was inexpedient 
to repeal these taxes. P. Bancrjea, A History of Indian Taxation (London, 
1930), pp. 505-6. 

Leg. Letter to Oourt, 9 March CNo. 8) 1840. Pari. Papers H C 
No. 628 of 1840. 


Leg. Dep. Pros., 12 December 1851, Nos. 7, 9, 34 & 35. Leg. Letter 
to Court, 29 November (No. 19> 1851. 

Leg. Letter from Court, 5 May (No. 7) 1852, 


Proceedings oF the Legislative Council of India, I860, pp. 47g-9. 

>== Relie.’ous Endowments Bill of I860— Proceedings of the Leeislativc 

Council or India, I860, pp. 324-6 & 462-84, ' ' ^ 
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for tbeir conduct to persons interested in the institutions and 
to tbe civil courts. 

Sati. Aferiah sacrifices and fieirtalc infanticide: While the 
Government’s policy was, on the whole, one of neutrality in 
social and religious matters and opposed to any active inter- 
vention in the life of the people^ the humanitarian spirit of the 
age led to certain basic reforms for the protection of human life 
and personality. Xhe abolition of slavery, the regulation of 
indentured labour, and the revision of the penal laws to make 
them more humane have been considered earlier. The practice 
of sati or self-immolation on the death of a husband was 
prohibited in all the three Presidencies in 3 830- Xhe Govern- 
ment of Bombay represented that its Regulation XVI of 1830 
made assistance in any rite of safi illegal, but not the act 
itself.*^ Xhe Government of India, hov'ever, was unwilling 
to disturb the public mind once again upon this delicate 
subject.^®® The Penal Oodc of 3 860 covered both the act of 
committing suicide by way of sati or otherwise, and the 
abetting of 

Suppression of human sacrifice among the Tvleriahs and 
female infanticide among the IChonds and other tribes pre- 
sented a serious problem. These tribes were distributed over 
both the Presidencies of Bengal and JVIadras. For the effective 
suppression of these crimes, it was essential to have a common 
policy and unified direction. These were provided by Act XXl 
of 1845. 

Marriage aiid inheritance: While the Government of India 
was opposed to any interference with the personal laws of the 
communities, it felt morally impelled to interfere in certain 
matters. There were first the marriage laws of the Hindus, 
which did not permit widows to marry again. The Govern- 
ment’s sympathies were entirely with the small group of Hindu 

JS3 Preamble to Act. Also, proceedines of the Legislative CouncU of 
India, 1863. pp- 47-8. 

^finute by R. Grant, Governor of Eombay, Leg. Dep Pros, 
18 January 1836, No. 2. 

*** Ibtd.^ Ko. 3. Also, Leg, Letter to Court, 2 May tNo- 5> 1836, 
paras 63-4. 

Act XLV of 1860, ss. 306 & 309 
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reformers -who considered the position to be highly iniquitous 
and productive of great suffering. The sutyect was first consi- 
dered by the Law Commission in 1837, but the matter was 
not pursued as the general opinion did not favour interven- 
tion.^* The movement for reform gathered momentum parti- 
cularly in Bengal, and the question was again taken up in 1855 
on a petition submitted to the Legislative Council under the 
leadership of the great social reformer, Iswar Chandra 
Vidyasagar. The Government was quite aware of the wide- 
spread opposition to the proposal, but it considered it its duty 
to prevent the majority in the community to force its views 
of life and religion on the minorit 3 ', however microscopic it 
was. A.S explained by J. P. Grant who introduced the measure, 
it was onlj' an enabling measure to remove the legal incapacity 
to contract such marriages: *‘Ii will interfere with the tenets 
of no human being, but it will prevent the tenets of one set of 
men from inflicting misery and vice upon the families of their 
neighbours, who are of a different and of a more humane 
persuasion.’*^®® But the ticklish question of inheritance and 
guardianship of children had to be faced. The measure that 
was finally passed. Act XV of 1856, secured for the widow 
who decided to marry again the enjoyment of properties she 
received as gifts, and of rights she possessed irrespective of 
her first marriage; but she was given no right to any of her 
deceased husband’s property- The guardianship of children 
was reserved for the near relatives of the deceased husband, 
subject to certain restrictions. At about the same time, there 
was wide-spread demand for the abolition of polygamy among 
the ICulin Brahmins of Bengal; but there was no move in the 
Council lo legislate on the subject.^® 

A-Iarriage among Christians in India was a matter which 

See especially the views of the judees of the Supreme Courts. Papers 
of Act XV of 1856, pp. 67-81. 

Statement of objects and reasons by J, P. Grant, 17 November 1855 
ibid. Also, Report of the Select Committee. 3J Nfay 1856, ibid.- and 
Council of India, 1854-55, pp, 781-95, and 

1856, pp. 453-8. 

lo-VI Proceedings of the LcEislative Council of India,” 1854-55 

1856. for the numerous petitions on the subject. 


and 
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caused great concern to the Government. There was consi- 
derable doubt as to the legality of the marriages performed by 
Dissenting JVIinisters and laymen, and there was urgent need 
for a law to dispel such doubts.^®® Since marriage was a 
subject of universal concern, this was considered a fit subject 
for Imperial rather than local legislation.^®^ A. Parliamentary 
Commission presided over by James Stuart Wortley went into 
the question,^®^ and on the basis of its recommendations an 
Act for Adarriages in India <^I4 15 Viet., c. 40) was passed 

in July 1851. As provided for in the statute, the Indian 
Legislature passed Act V of 1852 to provide for matters of 
detail. Later, Act 5CXIV of 1860 was passed to enable any 
ordained minister of the Church, of Scotland to solemnise 
marriages instead of only Government chaplains belonging to 
that church doing so.^*** 

Another subject which received great attention was the 
position of the native converts to Christianity- Under the 
personal laws of the Hindus a person renouncing his ancestral 
religion lost all claims, to his ancestral property. The Christian 
missionaries regarded the position to be highly invidious and 
put great pressure on the Government to secure a change in 
the law. Under Lord Bentinck^ Bengal Regulation VII of 1832 
was passed, s. 9 of which sought to safeguard the property 
rights of converts. The full implications of the change were 
not appreciated at that time, and there was little opposition 
to the measure on the part of the public. The missionaries 
pressed for a similar reform, in respect of Jvladras and Bombay. 
The first Indian Law Commission considered the question in 
connection with its loci proposals, and incorporated in the 
draft act a provision to safeguard the inheritance rights of 
converts throughout the Company’s territories.^®^ When the 

330 Leg. Letter to Court, 3 December (No. 20) 1838. 

*** Leg Letter rrom Court, 1 January (No. 1) J841. 

132 Second Report of the Commissioners appointed to inquire into the 
State and Operations ol the Law of Ivfarriagesr East India Marriages 
(London, 1850). 

333 Leg. Letter to Court, 28 June (No. 12) 1852. 

334 Proceedings of the Legislative Council af Indiaf 1859, pp, S57-8. 

Leg. Dep Pros., 8 July 1842, No. 18. 
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report of the Commissioners and the draft Act came to he 
published in 1845, there was a storm of opposition.^^® It was 
represented that among the Hindus property rights depended 
upon a person continuing to be a member of his ancestral 
religion and performing the socio-religious duties expected of 
him, and as such the proposal was highly iniquitous and 
unjust. The Government was not deterred by the opposition. 
In Lord Hardinge’s Counch only T. H. Maddoclc questioned 
the justice and policy of the measure.^®’ Lord Halhousie and 
h»s Council were unanimously in favour of the measure, 
although J. D. E. Bethune had at first ^''some lingering doubt 
of the justice of the measure**.*^ Both Lord Halhousie and 
Bethune held that succession to property was not a religious 
question at all, but essentially a matter for the Government 
to decide.^^® Their view was indeed novel and revolutionary; 
if it had talcen deeper root' and had become the accepted 
policy of future administrations, it would have wholly upset 
the Government’s professed policy of non-intervention in the 
religious life of the Indian communities. The Caste disabilities 
Act "(No- XXI) of 1850 was finally passed in the teeth of 
popular opposition, and gained the appellation “Hindu Black 
Act”. It laid down that throughout the Company’s territories 
so much of any Jaw or usage then in force which sought to 
deprive, impair or affect any right of inheritance on the ground 

Leg. Dcp. Pros . 2 August 1845, Nos. 79-81. Also, JVTcmorial from 
the Native Christians of Calcutta, ibid.. No. 82. 

*3’ Ibid., Nos. 29, 32 &, 35-8. Also, Tvladdock's evidence before the 
Select Committee of Parliament, Pari. Papers, H. L. No. 88 of 1852 
Q- 2096 & 2237-66. 

Ivlinute dated 31 May 1849, Leg. r>ep. Pros., 11 April 1850, No. 59. 

In a minute dated 26 March 1850, concurred in by two other 
members of the Council, Bethune wrote, “It is a sufficient recognition of 
the liberty of conscience if they arc left undisturbed in the performance 
of their ceremonies, though the State takes on itself the disposal of that 
property, on the accumulation and distribution of which depends in a 
great degree the object of its institution, the well-being of the nations.” 
And Dalhousic wrote. “I entirely agree with Mr. Bethune in the principle 
he lays down that it is the duty of the State to keep in its own hands the 
right of regulating succession to property.” Leg. Dep Pros., 1 J April 
1850, Nos. S3-6, 
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of a person renouncing liis ancestral religion or caste, or his 
having been excluded from the communion of any religion or 
deprived of caste, should cease to have the force of law. 
Further agitation to have the measure rescinded was of no 
avail. 

Another matter concerning the rights of the Indian Christians 
received attention. Sir Charles Jaclcson introduced a Bill in 
1859 to remove the legal incapacity of a Christian convert 
from marrying again in case his wife refused to join him follow- 
ing his conversion. The Bill was not proceeded with after the 
first reading. Later on, remarriage of Christian converts 
was permitted under the Christian A^arriage Act of 1866 and 
the Converts Remarriage Act of 1886. 

Other measures aJ^Tecting social life: The subject of vagrancy 
received frequent attention. Act XXII of 1840 was passed 
to prevent in the Presidency towns such forms of begging 
which constituted a serious public nuisance, and power was 
also taken to extend the measure to any other town or 
district. The measure was extended to Cochin in 1842 at 
the request of the Government of JVladras,^^^ but a proposal 
for its extension to Bombay was not accepted.*^® Act XXII 
of 1840 was repealed by the Police Act of 1856, which made 
public begging for alms in the Presidency towns and the 
Straits Settlements penal. The Penal Code of I860 covered 
the worst forms of vagrancy such as dharna.'^^^ Certain special 
measures were enacted for the suppression of gambling — Act 
IX of 1851 in respect of Bombay^^® and Act XXXIV of 
1852 in respect of the Straits Settlements-^^^ These measures 
were replaced by the provisions of the Police Act of 1856, 
which extended to all the Presidency towns and the Straits 

3to r*rocee<Jinss of the Legislative Council ofTndra, 18SP, pp. 852-7. 

Leg. Letters to Court, 4 February (No. S) 1839 and 8 March (No. 4} 

1841. 

Leg. Letter to Court, IT March 6) 1843, para 75. 

“3 Lep. Dep. Pros., 22 January 1848, Nos. 40-3. 

«« Act XIII of 185^, s. 85. 

Act XLV of I860, s. 508. 

Lee. Dep. Pros., II July 1851, Nos. 1-18. 

Lee- Dep. Pros., lO September 1852, Nos, 1-10. 
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Settlements.^^® Act I of 1856, applicable to the whole of the 
Company’s territories, was passed for the suppression of 
obscene literature against the sale of which there were frequent 
representations. 

Education and entiture: The spread of English education 

had made rapid strides since the time of Bentinck, and th6 
laws passed in 1857 for the setting up and incorporation of the 
Universities of Calcutta, Bombay and IvTadras form a great 
landmark in the educational history of India.^^® The first 
measure for the formation and regulation of joint stock com- 
panies, Act XLIir of 1850, provided also for the registration 
of literary, scientific and charitable societies. But, the provi- 
sions of this enactment were much too stringent and quite 
unsuited to the needs of these bodies. A special measure. Act 
XXI of I860, was, therefore, passed on the lines of 17 & IS 
Viet., c- 112, to improve their legal condition.^®® 

General Estimate 

From this survey of the various measures enacted during the 
period, it will be apparent that, in spite of the many difficulties 
encountered and the slow progress made in legislation, quite 
a few important schemes of reform were got through. Among 
them the first place would go to the three great codes — the 
Benal Code and the Civil and Criminal Procedure Codes. 
Besides these, much useful work was done by way of consoli- 
dation, systematisation and reform in the field of limitation 
law, stamp law, and the law of evidence. Of the many 
measures introduced for the improvement of administration, 
particular mention may be made of those which sought to 
extend the powers of the subordinate judiciary and effect 
reforms in police and municipal administration. In the field 
of economic life, the measures of basic importance related to 
the introduction of a uniform currency throughout British 
India, abolition of transit and town duties, relaxation of 

Act Xiri of 1856, ss. 56-66. 

Acts ir, 50Cir and XXVII of JS57. 

Sp^ch by E. Currie introducing the measure- — Proceedings of the 
Legislative Council of India, 1858, pp. 719-22. ' 
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restrictions on trade by foreign (non-British) ships and on 
import of foreign goods of non-British origin, and adoption of 
a uniform customs policy. Steps were also taken to provide 
for the formation of joint stock companies with limited liability 
and for the grant of patents and copyrights. And, finally, a 
number of social and humanitarian measures of importance 
were enacted to legalise remarriage of Hindu widows, to abolish 
slavery, to suppress human sacrifice and infanticide, to safeguard 
the interests of peasants under contract to grow indigo, and 
to protect labourers emigrating to work on plantations outside 
India. 

Apart from its content, the legislation of the period was 
noteworthy for the great improvements made in the technique 
of drafting Jaws. Prolixity and tautology were characteristic 
of Bnglish enactments of the day and the same weakness was 
noticeable in Indian legislation as well. Macaulay put up a 
strong fight against this tendency and endeavoured to secure 
conciseness in the form of laws without loss of perspicuity or 
clearness,^®^ Further, on his advice, titles and preambles 
which accompanied legislative measures under the code of 
Cornwallis were dispensed with in 1834,^®" but the practice 
was revived in 1839 since the Court of Directors took strong 
objection to this step.^°® The experience gained in the framing 
of the Penal Code led to great improvements in the technique 
of drafting, the most significant being the use of illustrations 
to explain the intent of enactments. 

Further, in this period, there was conscious striving to 
obtain uniform and Integrated development in the sphere 
of lesislation. 'Whenever any measure came up before the 

15^ Leg. Letter to Court, 24 A.ugust CNo. 2> 1835, paras <54 & 7J. 
JVfacaulay’s minutes. Leg. Dep. P/os., II May 1835, Nos. 2 and 12, and 
27 July 1835. No. 3. 

jss Leg. I>ep. pros., 27 July 1835, Nos. 1-6. C. r>. X>Iiarkar, JLon/ 
7\dac£xulay*s Legislative J^iutiies (O. U. P., 1946), pp. 27-9. 

163 Leg. Letters from Court, 1 March (No. 4) 1837, paras 23-4, and 10 
May (No. 5> 1839. Leg. Letters to Court, 24 December (No. 20 1838, 
and 16 September (No. 22> 1839, para 18. Xhe last of the Acts in this 
series to appear without title or preamble was Act 3CX of 1839. 
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legislative Council in respect of any one Province, all the Local 
Governments were consulted as to the advisability of making 
it a general measure. Sometimes the Local Governments 
concerned accepted the suggestion, and at others expressed 
their dissent. In coming to a final decision, the Government 
of India had to paj’ due attention to local peculiarities and 
problems, and it txmld not always wisely ignore even mere 
local sentiment. On the whole, the Government’s policy was 
to attain uniformitj’ in legislation wherever practicable and 
allow diversity to prevail whenever necessary. The manner 
in which this policy was implemented w'as not always consis- 
tent and correct, but the general trend was strong and clear. 

The influence of English legal and judicial ideas was also 
marked in the legislation of the period. Earlier, such ideas 
had gained entry largely through Judicial decisions, the rule of 
“justice, equity and good conscience" being applied by the 
Company’s judges according to the notions of justice generally 
prevalent in England at the time. But this process was highly 
irregular and unsystematic. From 1834 onwards these ideas 
came to be adopted consciously and systematically through 
legislation after the consequences of such adoption had been 
fully examined. As explained in the earlier chapters, this 
period coincides with the great age of lav/ reform in England, 
and the forces and ideas current there, especially the doctrines 
of the Utilitarians, exercised enormous inSuence over legisla- 
tion in this countrj'-i^* The presence of English lawyers on 
the Legislative Council and the Law Commissions did no 
doubt greatly assist in the understanding and assimilation of 
these ideas. The extent of their influence on Indian law has 
been well summed up b 3 ’ I-ord Wright in these words: “The 
enormous sub-continent of India has adopted, except for 
family and other racial or religious law, the Common Law 
which there regulates the great mass of dealings betw^een man 
and man.’’rs5 

For a special study of the influence of Utilitarian ideas on Indian 
Eric Stokes, TTie English UtUiiarxaiis and India ^Oxford, 

l-^sal Essays and Addresses, Preface. p_ xiii. Cited by G. C. Rankin, 
Baehground to Indian Law CCatnbridge. I946>. p. IS. Also see ibid.’. 
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While the legislative achievements of the period were of no 
small significance, the range of activity was very limited. This 
was the age of l.Jiss€z JtJire and individualism; the trend was 
towards freeing the individual from customary checks and 
restraints rather than regulation of social and economic life 
in public interest.^®® Further* at this time* economic activity in 
India was at a vei*y low ebb. The textile and other industries for 
which the country was once famous were now fast decaying as 
a result of the unequal competition with the manufactured goods 
of England. XJic commercial revolution which the rapid im- 
provements in communication brought about did not commence 
till after the close of this period, and the rise of large scale 
industries was much farther off. There was, therefore, ver^' 
limited demand for legislative intervention in the economic 
sphere. As regards socio-religious life, the traditional policy 
of the Oovernment was one of non-'intcrfercnce. There were 
some important departures from this policy; but the basic 
approach remained unaltered and the scope of legislation in 
this field also was very limited. 

Although the range of legislative activity was greatly restricted 
by the ideas and circumstances of the lime, there was still consi- 
derable scope for useful work, and the Charter Act of 1833 
had chalked out a major programme of legal and administra- 
tive reform. But the progress before 1854 was slow and 
disappointing. The changes introduced by the CJiarter Act of 
1853 quickened the tempo of legislation and resulted in the 
passing of the three major codes and many other basic and 
useful laws. While the work of the Legislative Council at this 
time came in for a good deal of criticism on political and cons- 
titutional grounds, there was all-round praise for the impressive 
record of laws it left behind. Occil Bcadon, a member of Lord 
Canning*s Council, expressed the view that was generally held 

pp. 19-2J, and L. S. S. O’JvlalJcy Modern India and the West 

(London, J941), p. 112. 

ica “The Government of India lias always reacted to views current in 
Groat Britain, and it subscribed to the Jaissez /hire doctrine during the 
first iialf of the nineteenth century and the early part of the second half.** 
L. S. S. O’Malley (.Ed.), Modern India and the West (London, 1941), 
ipp. 593-6. 
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when he wrote, “If it be assumed that the enlargement of the 
Council by the addition of two of the judges of the Supreme 
Court and four Councillors from the different Presidencies of 
India was designed only as a means of improving the legislation 
of the country, the measure must be regarded as a complete 
success. The Council has done all that was expected of it, 
and may with just pride point to the statutes of the last seven 
years as a triumphant proof that the intention of Parliament 
has been fulfilled. ’’><”> Indeed, the period may be said to 
constitute the dawn of the great age of law reform in India. 


isj Minute dated 26 January 1861, W Selection of Papers relating to 

the Indian Z-egisIative Connells (Calcutta 
1886), p. 53. See also minutes of Sir J. P. Grant, Sir Bartle Frerc and 
Lord Canning, ibid., pp. 31, 44 & 34 respectively. 



CHAPXER VII 


END OF THE PERIOD OF CENTRALISED 
LEGISLATION AND ITS SIGNIFICANCE 

The I7idia7t Councils ^ct of 1362 and L,ater Developments 

While the concrete achievements of the Legislative Cotincil 
constituted under the Charter Act of 1853 were eminently 
satisfactory, the legislative mechanism had started giving 
trouble from the very beginning. As explained in the earlier 
Chapters, there were serious differences of opinion in the 
official circles regarding the position and powers of the 
Legislative Council vis a vis the executive government and the 
authorities in England. The following were the main points 
at issue. Did the power to enact taxation measures confer on 
the Legislative Council by implication the power to control 
public expenditure 7 Were th^re any limits to the right of its 
members to seek information/through interpellations to enable 
them to discharge their legislative functions satisfactorily? 
Did the Court of Directors, and later the Secretary of State 
for India, possess a general power of control in legislative 
matters in addition to tne power of veto over legislation 
specifically conferred by the Charter Act of 1833? Since the 
proceedings of the Legislative Council were open to the press 
and the public, the clashes arising out of these differences 
tended to undermine the prestige of the Government. During 
the earlier years, relations were not strained, but there was a 
major clash in respect of the Administrator General’s Act of 
1855. On other occasions too, the members of the Legislative 
Council were quite sensitive when the rights and privileges of 
that body seemed to be affected adversely. From the middle 
of 1859, the position became aggravated by the acrimonious 
public debates in connection with the Trades and Professions 
Bill, the Income tax Bill, the grant made by the Secretary of 
State for India to the Ivlysore Princes, the establishment of a 
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gaol for European prisoners at the Nilgiris, and the right of the 
Government of India in its executive capacity to “legislate” 
for the non-Regulation. provinces. Lord Canning wrote to 
Sir Charles Wood that constitutional reform in India was a 
matter of urgent necessity and the legislative machinery as it 
stood could not be allowed to continue for long “withont 
produeing great inconvenience, and perhaps exciting heats 
which it will be difidcult to allay, and which will injure and 
diseredit us as a governing power”.'^ The British Government 
was very much in sympathy with this view, and there was 
none in Parliament to support the claims put forward by 
Sir Barnes Peacock and his friends on behalf of the Legislative 
Council. The general opinion on the Indian question was 
best expressed by Earl Grey in Parliament on 26 April 1861: 
“He agreed .... that it was of great importance that an 
opportunity should be afforded for discussing the measures 
proposed by the Government; but it was decidedly incon- 
venient that the objections to those measures should emanate 
from their own officers, and from persons engaged in the 
public service. That a judge should be the leader of the 
opposition was intolerable, nor could the servants of the 
Government be the organs through which even just objections 
to the measures of the Government could be brought without 
interfering with discipline, and with the authority which ought 
to be concentrated in the same authority.”® 

Another factor necessitating reform was the growing dissatis- 
faction of the Local Governments with their share in the work 
of legislation. Even prior to the dispute with the Madras 
Government over the Income Tax Bill, Lord Canning had 
drawn attention to the strength of this feeling. He observed 
that dissatisfaction must have prevailed in the Madras and 

* Despatch to the Secretary of State for India, dated 15 January 1861, 
para 17. Selection of Papers relatins to the Constitution and Functions 
of the Indian fegislative Councils (Calcutta, 1886), p. 42. Also, see opinions 
of Sir Bartle Frere and Samuel X.aing, ibid,, pp. 44 Sc 57. 

' Hansard CHI Series), Vol. CLXII, p. 1169. Also, speeches by the 
Duke of Argyll and Lord Ellenborough (ibid., pp. 1164-7), Sir Charles 
Wood (Vol. CLXm, pp. 639-40), and Earl de Grey and Ripon (Vol 
CLXIV, pp. 588 & 593). 
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Bombay Presidencies ever since the enactment of the Charter 
Act of 1833. So long as the Legislative Council functioned 
behind closed doors, this feeling was comparatively suppressed, 
but with the changes introduced in 1853, it had become 
“strong and unconcealed”. “Without attaching weight to hasty 
and mistaken complaints made of the proceedings of the 
Legislative Council,” he \yrotc. “I cannot be surprised that 
Madras and Bombay shotild sec with impatience their questions 
of internal administration, municipal questions, and matters of 
police discussed and decided in the minutest detail by a body 
in which olliccrs of Bengal, or acquainted with Bengal alone, 
have so strong a preponderance.” The solution lay, according 
to him, in transferring the responsibility for local legislation to 
the subordinate Oovernments, subject to certain restrictions.® 
Sir Bartlc Frcrc expressed the same sentiments in his minutes 
and in his correspondence with Sir Charles Wood.* The 
controversy over the Income Xax Bill and the recall of the 
Governor of Madras, Sir Charles Trevelyan, brought into the 
open much of the suppressed feelings on the subject. It was 
generally felt that some steps should be taken urgently to allay 
the fears and satisfy the claims of the Local Governments.® 
Apart from these stresses and strains within the framework 
of the ofRcial government, there was public opinion in the 
country to consider. The non-oflicinl European community 
was powerful and well-organised. Although it had failed to 
secure a scat in the Legislative Council both in 1833 and in 
1853, it Nvicldcd great influence over the Government, both in 
India and England. With the prestige of the Government at 
a low ebb after 1857, the virulence of its attack greatly 
increased, and the force of its demand ,^^or admission into the 

® Despatch to the Secretary of State for India, 9 December 1859, paras 
10-12 . — A Selection of J^operx rclatlns- to the Const it titiort orid functions of 
the Indian fcgislative Conneiis (Calcutta, 1886), pp. 35-G. 

* Ibid., pp. AS-G & 50. John Mart inenu, .’The Life and Correspondence 
of the lit. lion. Sir Jlartle frcrc, Vol. I (London, 1895), pp. 311 & 350-1. 

® Despatch to the Secretary of State for India, dated 15 January 1861, 
p.aras 1-2 .. — A Selection of Papers relatinfs to the Constitnt Ion and func- 
tions of the Indian Lesisiativc Conneiis (Calcutta, 1886), pp. 39-40. Also, 
minute by Samuel Lains, ibid., pp* 57-S. 
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Legislative Council gained greatly in strengh.® The position 
of Indians bad also greatly altered since the enactment of the 
last Charter Act. Xhe rapid growth of political consciousness 
among those who had the benefit of English education and 
all those who came within the sphere of their influence,^ and 
the steady growth of political organisations such as the British 
Indian Association, made it imperative that the question of 
representation of the Indian subjects in the Legislature should 
receive more serious attention than before. But, of far greater 
significance was the rising of 1857 which rudely shook the 
self-complacency of the Anglo-Indian rulers. Xhe Govern- 
ment was now less sure of the ability of its covenanted 
European officers to understand and interpret the thoughts 
and feelings of the Indian community, and it became greatly 
conscious of the necessity for securing public support to its 
proceedings. Sir Charles Wood said in Parliament that the 
one great object of the reforms was to conciliate the masses 
and ‘^to obliterate the distinction between the conquerors and 
the conquered in India”. He felt that a greater association 
of Indians with the administration ''would afford the best 

» Referring to the growing hostility of Englishmen and the English 
press in India, Sir Bartle Ercrc wrote, “No numerical comparison with 
other portions of our Indian population can give any idea of the power 
of this ‘public’. It can be judged only hy those who know practically 
the difTercnce in the trouble of managing millions of natives as compared 
with one discontented non-oflicial Englishman v/jth a real grievance.” 
Minute dated 16 March I860, para 13, ibid,, p. 44, 

’ R®f®rring to the political awakening among Indians. Sir Bartle Erere 
wrote, “Iknow few things more striking than the change which has come 
over the natives in this respect. Twenty years ago they were rcmarkahle 
for their general indifference to all public questions which had no immedi- 
ate local hearing. But this indifference has given place among the more 
intcliigent classes to a feverish curiosity, which has of late years frequently 
struck me as one of the most noteworthy changes in the general charac- 
teristics of native society.” Tara 15 of the minute, ibid. Samuel Laing 
drew attention to the growing political tension, and observed, “Public 
opinion is at present in a state to accept moderate measures with satisfac- 
tion- A few months later, and with an irritating struggle once engaged. 
It will infalfjably demand more, and give the Government no credit for 
concessions which it considers to have been reluctantly extorted.” Minute 
dated 28 January 1861, ibid., p. 59, 
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security for tlie permanence of our rule, for it would 
make the highest class of natives, as well as those of 
low degree, feel that their own good was bound up in the 
continuance of our sway”.® Thus, within seven years after 
the passing of the Charter Act of 1853, these forces made 
introduction of fundamental changes in the legislative system 
of the country necessary. 

The subject of reform was taken up soon after the transfer 
of Indian administration from the Company to the Crown, 
and the views of the Government of India on the subject were 
sought in 1859. The proceedings of the Legislative Council 
during this year and the succeeding one impressed upon the 
British Government the urgency of the matter. There were 
no elaborate enquiries and investigations such as those which 
preceded earlier reforms, and the Indian Councils Bill was 
based mostly on the recommendations of Lord Canning in his 
despatches of 1859 and 1861.“ The measure had an easy passage 
thrpugh Parliament, received royal assent on 1 August 1861, 
and came into force at the close of the year. 

This enactment laid down the basic principles of the legis- 
lative system of the country down to 1919. The first principle 
was that legislation on local matters should be the concern of 
the Local Governments, and the Government of India should 
confine itself to matters of all-India concern. This change 
was rendered necessary, as already noted, by the growing 
dissatisfaction of the subordinate Governments with the very 
limited share they had in the framing of laws concerning 
themselves. A further expansion of the Legislative Council 
of India to include a large number of provincial representa- 
tives, official and non-official, was a possible solution; but it 
was not favoured because of the many difficulties in the way 
of maintaining such a body at Calcutta and also the expense 
involved.^® It was, therefore, considered best to decentralise 

» Hans.ard flU Series). Vol. CLXItr, p. 1026. 

» Sir Ciiarlcs Wood’s letter to Sir Bnrllc Frcrc, 17 August IS6I' — John 
IVlartincau, The Liyb attd C^arres pondence of the JRt, ffon^ Sir JBartic Fycre, 
Vol. I (London, 1895), p. 344. 

Sir Charles Wood’s speech at Ihe first reading of the Bill, Bonsarc 
(tri Series), Vol. CLXirr, pp, 640-1. Also, Lord Canning’s despatch tc 
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the -svorlc of legislation and establish Local legislatures. Lord 
Canning did not expect the quality of laws to improve by this 
change; he proposed it only as he considered the measure best 
calculated '*^to convert jealousy and antagonism (no matter 
whether justly or unjustly felt) into wholesome rivalry and 
co-operation” among the Provinces.^^ One of the members 
of his Council, Samuel i^ing, however, expected more positive 
benefits to accrue from it.^ 

Accordingly, in pursuance of this policy, the Act of 1861 
remodelled the Governor Generates Council for legislative 
purposes, and also set up immediately Local legislatures in 
Madras, Bombay and Bengal. Other L-ocal legislatures were 
established in subsequent years under the powers conferred by 
the Act, and by 1919 there were eight such bodies in the 
different Provinces. While the object in view was clear, the 
Act did not draw up separate lists of Central and Provincial 
subjects. Both the Legislatures %vcre given concurrent jurisdic- 
tion over all subjects,*^ but their territorial jurisdictions were 
different; the Local Legislatures could enact Jaws only in 
respect of their respective Provinces, while the authority of 
the Central Legislature extended over the whole of British 
India. Where Central and Provincial laws came into conflict, 
it was provided that the former should prevail over the latter.^-* 
The Governor General’s assent was necessary before either 

the Secretary of State for India, 9 December 1859, paras 12-13, A. Selection 
P<^pers relating to the Constitution and Inunctions of the Indian l^egiS'^ 
fative Councils (Calcutta, 1886>, p. 36- 
Ibid., p. 34. 

In his minute dated 28 January 18^1, X.aing wrote, *‘T hold it extremely 
desirable to avoid undue centralisation, to encourage local self-govcm- 
ment, and to brealt up a system which, in the attempt to enforce a barren 
uniformity throughout an empire comprising elements as distinct as those 
of the diSerent nations of Europe, stifles all local action, and destroys 
all local responsibility.*' Ibid., p. 58. 

xhe only difference was in respect of Parliamentary statutes passed 
before J86I. The Provincial Legislative Councils had no authority to 
make any law affecting them, but the restriction did not apply to the 
Governor General in Council, subject to certain important exceptions. 
24 & 25 Viet., c. 67, ss. 22 & 42. 

Ibid. 
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Central or Provincial measures, duly passed by the concerned 
Legislatures, became law.^® Further, the Local Legislatures 
could take into consideration the following subjects of all-India 
concern only with the prior sanction of the Governor General: 
public debt of India; customs and other taxes imposed by 
the Government of India for non-local purposes; coinage 
and currency; posts and telegraphs; the penal code; religion 
and religious rites and usages; the army and the navy; and 
patents and copyrights.^® These provisions provided the 
necessary checks to prevent the Central and Local Legislatures 
from trespassing into each other’s legitimate field of activity. 
They also made it possible for the Government of India 
to exercise control over provincial policies to ensure develop- 
ment on right lines and to enforce a certain degree of basic 
uniformity in legislation. In Jaw, the form that central control 
could take was narrow and rigid, but, in practice, the oppor- 
tunities to influence, and even control, were many and various. 
In particular, in the absence of effective decentralisation in 
respect of administration and finance down to 1920, the 
Government of India had the final voice in most matters. 
During the first three decades following the Act of 1861, the 
spirit of the policy behind decentralised legislation was very 
much respected,**^ But, in the subsequent period, the growth of 
the nationalist movement and the strengthening of the popular 
element in the Legislative Councils led to a tightening of the 
central control.^® Although the Decentralisation Commission 
of 1907-09 examined ways and means of relaxing it, some 
real relief came only ten >'cars later with the acceptance of the 
ideology of progressive realisation of responsible government 
and the introduction of dyiarchic government in the Provinces.^*^ 
Appointment of non-ofi^cial persons to the Legislatures was 
another important principile adopted in 1861. One of the objects 
in view was to ascertain thorough them the reactions of the public 

Ibici.f s. 40. S 

Ibid., s. 43. 

Bisheshwar Prasad, 'T'he C?rigins of JProvincial Autonomy (Allahabad, 
1941), pp. 54-62 & 176-81. 

Ibid,, pp. 2.0S-15. 

Ibfd , pp- 321-4 ^ 375-6. 
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to measures under consideration. But of no less importance 
was the desire to assuage the extreme Bitterness caused By the 
rising of 1857 and to win puBlic confidence By enlisting the 
support of some leading men of the community by nominating 
them to the Legislatures, The vision of popular government 
for India was only in the minds of a few radicals and 
enthusiasts,^® and four more decades were to elapse before the 
question entered the realm of practical politics. In the opinion 
of Sir Charles Wood, it was “simply and utterly impossible” 
to provide for the “representation’* of the Indian community 
under the prevailing circumstances of the country. The 
representation of the English settlers might have been obtained 
easily, but he had the strongest objection to transfer power 
into their hands.®^ Therefore, there was no question at this 
time of the Central or Provincial Governments in India fore- 
going any part of their authority or responsibility in favour of 
a popular body. The object in view was not ‘‘responsible** 
government, but a government “responsive” to public opinion. 
This was the keynote of the Government’s policy down to 1919-“ 

W. E- Gladstone, later Prime Minister of England, quoted with 
approval the view of HTaltiday, believe that our mission in India is to 
qualify the natives for governing themselves.*’ Hansard (HI Series), Vol. 
CL, p- 1^22. Hurrish Chunder Mookerji, Editor of The Hindu Patriot, 
declared, '“What we want is not the introduction of a small independent 
element in the existing Council, but an Indian Parliament.” He laid 
stress in his writings on the deeper problem of Indian unity and the need 
for -finding a common language. Ners Chandra Sen Gupta, Selections 
/‘rotn the \Vritings of Harris h Chunder Mookerji (Calcutta, no date), p. 215 
and Addenda, p. xx. 

Hansard (III Series), Vol. CLXlir, pp- 641-2. See Wood-Frere 
'-orrespondence in which both expressed their strong opposition to the 
“Colonial Policy”, "a policy which puts all rtjal power into the hands of 
European officials and European colonists, and treats the natives as at 
best in status ptipillari, to be ruled, taught and perhaps petted, but to be 
excluded from all real power or influence ...” Martincau, The Ufe and 
Correspondence of the Rt. Hon, Sir Bartle Prere, Vol. I (London, 1895), 
pp, 344-6. 

** Canning and his Council were unanimously in favour of associating 
non-officials, and the proposal received almost unanimous support in 
Parliament- The continuance of the system of conducting proceedings 
in public also received general support, although rnany had their own 
misgivings. In Parliament, there was a move to lay down in the statute 
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Accordingly, while non-olJicials were ealled in to assist in the 
work of legislation, the Act of 1861 took care to secure the 
authority of the Government t>y maintaining a majority of 
officials in the Legislative Councils, both at the Centre and in 
the Provinces. Even fifty years later, under the reforms of 1909, 
an official majority was maintained in the Central Legislature; 
and a nominated majority composed of officials and non- 
officials was maintained in the Provincial Legislatures except 
in Bengal which had a narrow elected majority. Under the 
Act of 1861, non-officials were wholly nominated by the Gover- 
nor General or the heads of the Local Governments concerned, 
and an element of elective representation was introduced under 
the reforms of 1892 and 1909. Though the progress was slow 
and halting, the development of the representative ' system 
which commenced in 1861 prepared the ground for the begin- 
nings of responsible government in 1919. 

The Act of 1861 is also noteworthy for setting largely at rest 
the doubts entertained as to the powers of the Legislative 
Council of India and for placing the new legislative bodies 
clearly and unambiguously under the control of the executive 
governments in due subordination to the authorities in England. 
This was accomplished not so much by incorporating a clear 
provision to tliis effect in the statute as by the various changes 
effected in the legislative system. First of all, an official 
majority was maintained in all the Legislative Councils, and 
this secured in rull the authority of the Cxovernmcnt. Even 
after the official members ceased to command a majority, the 
official bloc was large enough to get through all Government 
measures with the assistance of the nominated non-official 
members, whose support could normally be relied upon. It 
may be noted, however, that the members of the Legislative 
Councils, official and non-official, were normally expected to 


that onc-half of the non-ofllcials nominated to the Council should he 
Indians. Sir Charles Wood opposed it on the ground that it would intro- 
duce an clement of racial discrimination, -and **thcrc ouglit to be no 
legal distinction between any class of Her. Ivlojesty’s subjects, whatever 
tlteir colour, creed or race”. He gave an assurance that the Indian sub- 
fccts would be adcQuateiy represented. Hansard fill Series), Vol. CL-XIII, 
pp. 1350-4. 
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exercise their individual judgment in all matters,®^ and it was 
doubtful if the Government was legally competent to direct the 
official members -to spealc and vote in a particular way.®^ But, 
in practice, the official members were required to vote v/ith the 
Government in respect o f every measure to which it attached 
importance, and only a few could resist the pressure. Again, 
the Act of 1861 expressly laid down that the l-cgislative 
Councils should not transact any business other than the 
consideration and enactment of measures introduced into them 
for the purpose of enactment.®^ The object of this provision 
was, as explained by Sir Charles Wood, ‘^to prevent the 
legislature from interfering with the functions of the executive 
government”.®® A limited right to aslc questions and to discuss 
the budget was granted in 1892, but there v/as no danger of 

** White forwarding a copy of the new statute. Sir Charles Wood 
observed, ‘^Members of the Council will, of course, exercise their inde- 
pendent judgment in regard to matters brought before them, but the 
Council at its meetings for making laws and regulations is not to be a 
body separate and distinct from the Council of the Governor General”, 
Despatch lo the Government of India, dated 9 August 1861, para 23, 
ibid., p. 73. 

** In his despatch of 14 May 1S68, the Secretary of State for India 
observed that it was highly essential that members of the executive 
government should act together in. the Legislative Council, but he was 
afraid ‘‘that an attempt to impose authoritative restrictions upon the 
discretion of members of a legislative assembly, in the exercise of their 
functions, must destroy its character and usefulness’*. Hut, in the 
despatch of 24 14ovember 1870, the Secretary of State for India stated 
that the final control and direction of the affairs of India rested with the 
Home Government and not with the authorities in India, and that “that 
Government must hold in its hands the ultimate power of requirins the 
Governor General to introduce a measure, and of requiring also all the 
members of his Government to vole for it**,. He made it clear that the 
Act had made **no change in the relations which subsist bet%veen the 
Imperial Government and its own executive officers’* even in respect of 
legislative matters. Presumably, in taking this stand, he relied upon 
s. 80 of the Charier Act of 1833 as interpreted by the Law Officers of the 
Company and the Crown in 1847. Ibid., pp. 173 & 274. 

*5 24 & 25 Vict., c. 67, ss. 19 & 38. 

Despatch dated 9 August 1S6I, para 24, A Seieciion of Papers rda- 
to the Constitution and Pun^ans of the Indian legislative CouncUs 
(Calcutta, 1886), p. 73. 
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the Legislative Oouncils becoming “little Parliaments** and 
seeking to control the executive governments. And, linally, 
the elaborate forms of procedure which were in force since 
1854 were given up, and a simpler form suited to a Parliamen- 
tary committee was adopted.®”^ Xo prevent the Legislatures 
from getting out of control, the assent of the head of the 
Oovernment concerned was made necessary for any naodihca- 
tion in the prescribed, procedure.^® 

To sum up, the year 1861 is a great landmark in the history 
of the legislative system in India. "With it the period of 
centralised legislation, which has been the subject matter of 
our study, came to an end, and the era of decentralised 
legislation, subject to varying degrees of central control over 
local legislation, commenced. Further, the representative 
system in India began with it, although in a halting and 
indirect way, and the new ideal was to make the Government 
‘•responsive** to public opinion without in any way affecting its 
supremacy or authority. 

Significance of the I^eriod of Centralised Legislation 

We may now conclude this study with a recapitulation of 
the main trends of development during the period and an 
assessment of their significance in the perspective of history. 
First of all, prior to 1834, the Governments of the three 
Presidencies of Pritish India were largely independent of each 
otheryand the Governor General in Council of Bengal exercised 
only general powers of supervision and control over the other 
two Presidencies, which in practice were not very effective. 
The Charter Act of 1833 established a highly centralised system 
of administration, and the Local Governments were virtually 
reduced to the position of mere agents. The attempt to govern 
a big continent like India from one centre was bound to be a 
matter of extreme difficulty and the demand for relaxation of 
control increased as years passed and as administration became 
more and more complicated. The lirst step in decentralisation 
The Indian Coaridls ^cr and Rales and Orders for t he Transaction of 
Business in the Council of the Governor General (Calcutta, 186S')- 
24 & 25 Viet., c. «7, ss- IS & 37. 
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■was talcen in the sphere of legislation in 1861 and this was 
followed by Lord Ivlayo’s measures to relax control in financial 
matters in 1870- There was a set-back in the time of Lord 
Dufferin, and tinder Lord Cnrzon ^'effective centralisation 
reached its climax’*.^® Although the subject of decentralisation 
received continuous attention and the Decentralisation Com- 
mission of 1907-09 went into' the question in a thorough and 
comprehensive manner, there were limits beyond which relaxa- 
tion of control could not go in view of the responsibility of 
the Government of India for the efficient administration of 
the country as a whole to the Secretary of State for India and 
through him to Parliament. To overcome this difficulty, and 
also in view of the political developments in the country, the 
ideology of gradual evolution of responsible government was 
accepted in the historic announcement of Montagu in 1917, 
and a beginning in the transfer of responsibility to Indian 
hands was made under the Montagu-Chelmsford Reforms of 
1919. From the time of the enactment of the Charter Act of 
1833 to this date, it may be said that British India had a 
centralised system of administration with the Local Govern- 
ments playing a subordinate role. The degree of central 
control varied from time to time, but the system was basically 
one of extreme concentration of governmental authority and 
responsibility. The maintenance of such a form of administra- 
tion for nearly a century is of the highest historical significance 
as it was a major factor in welding India into a nation. 
Centralised legislation during 1834-61 and central control over 
local legislation during 1862-1920 were facets of this larger 
development. The laws and institutions which were developed 
during this period and in subsequent years run through India’s 
body politic like so many veins and contribute towards the 
organic unity of the people of the country. More particularly, 
the period is noteworthy for the great struggle between the 
old and new schools of thought, the paternalists and the 
Benthamites, iu respect of codification and law reform, and its 
closing years witnessed the dawn of the great age of law reform 
in India. 

® Bisheshwar Prasad, The. Origins of Praviticial ^utonoiny fAllahabad, 
1941), p. 258. 
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Again, the period is of great significance from the point of 
the development of democratic institutions. Prior to the 
Charter Act of 1833, although the legislative function was 
somewhat differentiated from the executive duties of the 
Government by the special procedure followed in the framing 
of Regulations, the body for both the purposes was one and 
the same. With the appointment of the Fourth Member to 
assist in the work of legislation, the Indian Legislature as 
an independent unit of Government took its birth, and the 
changes effected in its composition in 1854 stressed further its 
separateness from the executive government. Xhroughout this 
period, it was a purely “official” body, but the manner in 
which it worked was of great importance for the future of 
democracy in the country. Xhe procedure introduced in 1835 
laid stress on “due deliberation” and “wide consultation” as 
the two cardinal principles of the legislative process. By the 
publication of Biils in advance of enactment, the public were 
given an opportunity for the first time to express their views 
and sentiments. Another important step, namely, the admis- 
sion of the public to witness the proceedings of the Legislative 
Council, was taken in 1854; and, again, press reporting was 
permitted in 1856. Xhese were bold decisions with far-reaching 
results. When in 1862 a few non-officials were nominated to 
the Legislative Councils and the representative system in India 
took its birth, the public were in a sense walking from the 
lobby into the chamber proper. 

Xhe activities of the “official” Legislature were significant 
from another point also. From the very beginning, it claimed 
that the authorities in England had no right to dictate what 
laws it should pass, and that the right of general supervision 
and control they had over the executive government did not 
extend to the sphere of legislation. Xhis claim was publicly 
asserted in 1855 and the British Government was obliged to 
acquiese for the time being. Again, soon after the Legislative 
Council was further expanded in 1854 and the members of the 
executive government ceased to hold a dominant place in it, 
the light for supremacy between the two bodies commenced. 
Xhe Legislative Council seemed to get the upper hand at first, 
because of its power to grant or withhold sanction _to taxation 
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Bills. If this power had been allowed to develop, it would 
have indeed become a “little Parliament”, as it was derisively 
called. In spite of its purely official membership the Council 
maintained a high tradition of independence, and the spirit of 
it was not wholly lost in the subsequent years when conditions 
were not so propitious. 
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128. 301; X. 283; XTX, 127; XXIV, 
297; XXV, 281; XXXI, 281 
1839 — T, 128.307; 11, 205; III, 112, 
285; V. I 12; VI. 254. 297; VII. 128; 

X, 264; Xr, 231, 289; XiV, 303; 
XV, 295; XVIIT, 275; XX, 307, 
318; XXr, 19S, 280; XXTI, 283, 
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291; XXtV, 232, 271-2; XXVIT. 
291; XXIX, 281; XXX, 282 
JS40 — 1, 205, TII, 254, 297; IV, 305; 
V, 205, 248; VI, 300; VTII, 127, 
IX, 282; X, 311, XIII, 299; XIV, 
300; XXri, 316; XXIII, 290; 
XXIV, 27 7 

J84\ — I. 306; HI, 280; V, 291; VI, 
295; Vir, 206, 291; X. 294; XI, 
232; Xrr, 306; XXII, 277; XXIIf, 
295; XXfV, 282; XXXf, 237, 289 
1842 — I, 127-8; III. 280; X, 278; XI. 

295; XlXr, 307; XV, 303 
JS43 — T, 238, 299; TIT, 204, 288; fV, 
286; V, 113, 193; VI. 284-5; Vlf, 
203, 283; IX, 254, 297; XI, 128, 
307; Xri, 291; XV, 284, XVIFI, 
264, 276; XIX. 238. 299; XXI, 
303; XXrV, 263, 275-6 
• J844 — r, 232; 11, 231. 289; III, 235- 
6 , 287; Vr. 293; VII, 282; XI, 280; 
XIT, 27J; XVI, 130; XVII, 258; 
XVIir, 274; XrX, 293; XX, 299; 
xxrr. 292 

1845 — I. 306. IV, 238, 299; VII. 302; 
Xr, 277; XrX, 115. 254. 285, 296. 
298; XX, 236, 271, 287; XXI. 312; 
XXIir, 254. 298; XXVIII, 280; 
XXXIT, 308 

1846 — I, 291; IV, 206, 307; X, 306; 
xr, 271 

J847 — Vr, 292; VIIT Sc XI 11, 303; 
XVI, 277; XVrir, 299; XIX, 271; 
XX, 299; XXI. 280 
X84S — in, 275; VI, 295; V/II, 306; 
IX, 277; XI, 215% XV'II, 309; 
XXri, 283; XXVI, 280; X>"Vir, 271 

1849 — I, 264, 276; IJ, 239 VIII Sc 
TX, 280; XI, 308; XIV, 266 

1850 — III, 285; V, 295; IX, 201 , 239. 

280; xr, ^232, 294; XTV, 280; 

XVTf, 300; XIX, 208; XXI, 90, 
315; XXVr. 129, 278; XXVII Sc 
XXVriT 305; XXXVIII, 291; 
XLir, 300; XLIII, 254, 296, 298, 
317 


1851 IV Sc VII, 284; Vfll, 301; IX, 

316; xr, 299; XIV, 128 308; xv’ 
300; XVI, 291 

J852 — ^Iir. 308; IV. 303; V, 314; VI, 
282; xr, 307; XV, 282, 289; XV/’ 
289r XVir. 282; XIX, 308; XX 
300; XXIV, 304; XXVII to XXIX 
273; XXX. 257; XXXIII. 290- 
XXXIV, 316 

1853 — I, 287; IT, 296; III. 301; V/T 
286; VJTI. 258; X, 302; XU. 301; 
XIX, 290; XX. 291 
T854 — VI, 282; VII, 276; TX, 289; 
XII, 284; XVII, 301; XVIII. 300; 
XIX, 295; XXI. 297; XXIIl & 
XXIV, 272; XXX, 293; XXXf, 
282; XXXIV, 301 

1855— 282. 290; ITT, 266; IV, 255, 
298; V Sc VI. 282; VITI, 241-3. 
245; IX, 289; X, 290; XI. 282; 
XVII. 292; XVJII, 255; XXII, 301. 
XXIV. 145; XXV. 149; XXVJI, 
297; 'XXVIII. 300; XXXH. 160, 
302; XXXIV, 290 
1855—1. 317; TI. 149; 291; V. 272; 
VI. 163. 245. 296; VII. 163; VIIT, 
274; xr, 266; XXII, 274, 281, 316- 
17; XIV, 277; XV, 313; XVII, 276; 
XIX, 304; XX. 278; XXI, 308; 
XXII, 302. XXIII, 163. 307; XXV 
to XXVIII, 277-8; XXIX, 299 

1 857— 11. 317; VI, 300; VII, 284; IX, 
246; Xni. 308; XIV to XVII. 272; 
XIX. 254, 298; XXI. I5I; XXII. 
317; XXV, 272; XXVII. 317; 
XXVIII & XXXI IJ, 272 

1858— 1. 302: III, V, X-XI. XX & 
XXII. 272; xxrri, 270 ; XXV, 278; 
XXVIII, 274; XXTX, 272; XXX. 
247; XXXIX, 307 

1859 — I, 305; II, 163; III, 299; VII. 
162, 295; Viri. 288; X, 306-7; XI. 
306; Xir, 149; XIV, 207. 288; XV. 
246, 299; XVI. 246-7; XVII, 308; 
XIX; 163; XX. 272; XXIV, 273 

7^60— VII, 254, 298; VIII & IX, 
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301; X, 162; XI, 249-50, 296; XX. 
257; XXr. 317; XXII. 271; XXIV, 
314; XXIX, 163; XXXTT, 309; 
XXXIV, 272; XXXVI. 163, 20S. 
309; XXXVII & XXXVIII, 248; 
XL, 163; XLV, 286, 312. 316; 
XLVI, 303; LI, 163 
JS6J — I. 280; V, 273: XVIII. 309; 

XXIV, 297; XXV. 288; XXIX; 271 
]862 — \\, 309; XVII, 238 
1863— Wl, 295. 307; XX, 311 
1864 —ICVl. 239, 299 
1867 — 286 
1869—yCXl.l, 268 

Administrator General, law re., 229, 
241-3, 245, 322 

Admiralty jurisdicion, 230. 260-1, 
263 

Agra, 44, 68, 112; also 'North- 

Western Provinces 
Ahmednasar. 271 
Aliens, legal position, 256*7 
Allahabad, 43. 311 
Allegiance, law of, 60, 265-6 
Americans, 284-5 
Amherst, Lord, 276 

Amos, Andrew, 102, 108, 168, 171, 
173-4, 178-9, 182-3, 187, 190, 192, 
195, 198-9, 202. 205-6, 214-16, 

220. 253, 259, 263-4, 281 
Anderson, G. W., 169 
Anglo-Indians, 23, 26, 66, 69, 179, 
194-5, 208, 287, 305 
Anjengo, 123, 128 
Anlilics, 303 

Appeals ^judicial), 4, 9, 203-4, 231, 
237-8, 288-9 
Apprenticeship, 305 
AraLan, 293 

Argyll, Duke of, 225, 323 
Armenians, 2l, 26, 69, 194-5, 284, 
287 

Arms & Ammunitions Bill, 137, 149 
Army, 12, 46, 226, 235-6, 267, 271-2, 
286-7, 328 

Articles of War, see Army, Navy 


Arts, Trades & Professions Bill, 137, 
140, 149. 164, 309-10. 322 
Assam Company, 112-15, 227, 232, 

236. 254, 285, 296. 298 

Auber, Peter, 40, 44, 51 
Auckland,' Lord, 22, 109; Fourth 

Member, lOI, 107, 172-4; Law 
Commission, 167-8, 170, 172-4, 

176, 179, 214-15, 219; Penal Code, 
I8I-3; slavery, 192-3; Le-sr Z^c/, 
195; other measures, 197, 205, 
235, 281, 303 

Azim Jah, Prince, 160, 246-7 

Badcn-Powell, B. H., 306 
Bagal, J. C., 77 
Baird. J. G. A., 146, 185, 189 
Ball, JJ. N., 61 

Banerjea. P- N., 295. 305, 309, 311 
Banks &. joint stock companies, II, 
232, 254-5. 292. 296-8, 318 
Baring. T., 69 
Barwell, 7, 48 
Bax.' John. 42-3 
Bayley. W. B., 42-3 

Beadon, Cecil. 84, 143-4, 249-50. 320 
Beaufort, F. L., 10 
Begging & vagrancy, 316 
Bengal British India Society, 77 
Bengal Presidency, 273-4, 289-90, 

293, 308 & passim 

Bentham, Jcicmy, & Benthamism, 
34-9, 54, 76, 108-9, 118, 126, 177- 
80, 182, 211-13, 223, 274, 319, 333 
Benlinck, Lord, 15, 109, 151; Char- 
ter Bill, 24, 28, 30, 38, 42-3, 47, 
49, 56, 65 6, 74, 76; Fourth Mem- 
ber, 56, 95-6, 98-101, 106, 173; 
Law Commission, 167-8, 170, 173, 
179; legislation, i:0, 151. 176, 

276, 283, 286, 304, 311, 314 
Bethune, John Drinkv/atcr, 105-8, 
184-6, 188-9,208,222, 228-9. 232, 

237, 257, 259, 261, 266, 268, 298, 
309, 315 

Bird, W.W., 71, 73, 83, 102-3, 111, 
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173y 179, 191-2, 195, 215, 218, 
220-1, 236 

Blackett, J. B., 67, 70, 82 
Board of Control, 11, 15, 19, 46, 50- 
2, 62-4, 78, 81, 117, 223 & passim 
Bombay A-Ssociation, 78 • 

Bombay Presidency, 8, 13, 55, 122, 
125, 130, 190, 239, 273-5, 277-8, 
289-90, 300, 307 & passim 
Bore Ghat, 128, 130, 301 
Borradaile, H., 169, 171 
Bright, John, 67, 70 

Britain, 27, 62-3, 293-5 &. passim; 

law reform in, 36-7, 108, 184, 210 
British Guinea, 303 

British Indian Association, 75, 77-8, 
90, 122, 155-6, 158. 160, 325 
British India Society, London, 77 
BroLigharn, Lord, 37 
Broughton, Lord, see Hobhouse, 
Brunyatc, J. B., 297 
Buckingham, James Silk, 16, 53, 81, 
276 

Buddhists, ^88 

Budget & finance, 27-8, 139-43, J59, 
309; also Taxation 

Calcutta, 23, 159, i97, 277-8, 291 & 
passim 

Cameron, Charles Hay, 1 4; Char 
ter Act, 71, 81; powers of Court 
of Directors, 227, 229, 231, 236; 
scope of legislative authority, 
231, 252, 254, .59, 263-4, 266; 
Fourth iVlember, 96, 104 5, 108, 
lIO-ll; First Law Commission, 
169, 171, 174-80, 211, 213, 215 17, 
219-21; Second Law Commission, 
86, 223-4; Penal Code, 183-4, 186; 
other measures, 193, 196, 201, 289, 
311 

Campbell, A.D., 31, 44 
Campbell, Sir George, 142 
Canning, Lord, 69, 84, 137, 139, 144, 
146-7, 150-1, 157-8, 160-1, 242, 
295, 320-1, 3^3, 326-7, 329 


Cantonments, 230, 261, 265, 271 
Carnatic, Nawab of, 64, 160, 163, 
232, 246-8 

Casement, W., 102, 111,215, 220 
Cattle duty, 123 

Centralisation, administrative & 
legislative, 14-16, 28, 32-3, 41-6, 
49-51, 59, 71-2, 126-33, 326-8, 

332-5 

Ceylon, 48, 303 

Charter Acts, sec Acts ^British 
Parliament) 

Charters, E I. Company’s early, 1-3, 
5, 16 

Chaudhuri, S- B.,26 
Chaukidars. law re., 112 
Chaukidari tax, 296 
Changanchcri, 123, 1 8 
China, 27-9 
Chittagong, 271 

Christians, Indian, 20, 23, 26, 76, 90, 
J94-5, 287-8, 323-16 
«Civi] Finance Committee (2828), 28, 
40-2 

Civil procedure, 19, 22-3,280-2, 288- 
91; also Codes 

Civil services, 34-5, 40,65-7,76,81, 

168, 296 

Clarke, Sir Richard, 53-4 
CIcikc, Sir George Russell, 80 
Clive, Robert, 3, 18 
Cobden, Richard, 70 
Cochin, 128, 316 

Codes, 10, 317; need for preparing, 
24-5, 31-2, 51, 55-6, 63, 85; general 
policy re. preparation of, 109, 
174-80, 212; Elphinstone’s Code, 
21, 40, 55, 169, 283; Civil & 
Criminal Procedure Codes, 160, 

169. 176-80. 184, 203, 223-5, 279, 
284-5, 288, 317, 320; Penal Code, 
113, 177 8, 180-9, 192, 194,210- 
II, 214, 223, 231. 233,250,261-2, 
265 6, 286 7, 297, 302, 312, 316- 
18, 320, 328; codification of the 
substantive laws of the Hindus & 
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Muhammadans, 179, 194, 209, 

212, 224, 287; also Law Commis- 
sions, Lex Loci 

Coinage and currency, 22, 123, 130, 
164, 226, 235, 292-3, 297, 317, 328 
Colaba, 258 

Colcbrookc, Sir, T. E , 38 
Colonies, emigration to, 231, 234, 
302 4, 312, 318 
Colwin, 185 

Commutation & pardon, 230, 255 
Contracts, laws re., 23, 208, 249, 
304-5 
Coorg, 98 

Copyrights, 298-9, 3 18, 3^8 
Cornwallis, Lord. lO, 29, 36, 116; 
Code of, lO, 17 

Corporal punishment, 151, 226, 234- 
6, 239, 272, 286-7 

Corporal rights, grant of, 89, 165. 

227, 230-2, 253-5,285, 297-8 
Court of Directors, 27 &. passim^ 
relations with Oovernment of 
India, 2-5, 10-11, 15-16, 29, 50, 
52, 62-3, 78. SS-9, 92-3, 2 23-16, 
137-8,226-51. 254, 322; centralisa- 
tion, 28, 32, 45-6, 126; Lcglslativ'c 
Council, 81-2, 147; Fourth Mem- 
ber, 32. 95-7, 102-31, 172-4, 236; 
Law Commissions, 55, 167-74, 

176, 221-2, 234, 236; legislative 
measures. 151, 178, 181, 183, 192- 
3, 196-7, 201-3, 209, 234, 236, 238- 
9, 241, 258, 260-1, 266-7, 273, 275, 
278-9, 290, 294, 297, 303, 310-3 2; 
legislative procedure, 117-18, 121, 
124; European settlement, 29-32, 
64; racial discrimination, 66 
Courts of law — 

Crown Courts, ll. 197-202, 227, 
> 279-83, 291 ; Supreme Courts, 
5-9, 12-13, 16, 24-31, 47, 96, 329, 
198-201, 255-6, 260, 278-80, 285 
Sc passttn\ Recorder’s Courts, 8, 
201-2, 209, 234. 279, 282; Mayor’s 
Courts, 1-2, 6, Courts of Request, 


179, 198-201, 231, 239, 280, 282; 
Tvlilitary Courts of Request, 22; 
Small Causes Courts, 22, 124, 132, 
280; Magistracy, I97-S. 255, 280; 
Justices of the Peace, 188, 197-8, 
277-8, 280; Coroners, 280; pro- 
posal for establishing Subordi- 
nate Civil and Criminal Courts, 
195, 197-201, 209, 227, 236-7, 279- 
80 

Company Courts, 177, 195, 202-7, 
231, 283-6. 288-91; Sadr Courts, 
21. 24, 203-5, 267-8. 274-5, 283-4, 
289; Provincial Courts. 9-10, 179, 
203. 283; District Sc Sessions 

Judge, 283; Magistracy outside 
Presidency towns, 274, 284; 

A-mins, Munsiffs, etc., 128, 203, 

283-6; judicial functions of the 
Governor General and Governor 
and their Councils, 9, 13 
Amalgamation of the Supreme and 
the Sadr Courts, 7. 47-8, 195, 198- 
201, 225, 278-9, 288 
High Courts, 225, 279, 288 
Legal profession and training. 203, 
291 

Cowell, Herbert, 3, 6. 8, lO, 13 
Criminal procedure 19, 60-1, 160, 
163, 205, 289; also Codes 
Crown, 3, 5, 7, 9-10, 16-17, 49-50, 60, 
94, 245-6, 279 

Cultural Sc humanitarian reforms, 
310-17 

Gumming, Sir J., 66, 77 
Cumpstone, I. C., 303 
Currie, E., 317 
Currie, F., 105-6, 189. 258 
Curry, J. C., 273 
Curzon, Lord, 333 

Customs, 150, 162, 232, 293-5, 307. 

328; also Transit duties 
Cultock, 64 

Dalhousie, Earl of (Commander in 
ChieO, 43 
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Oalhousic, Jvlarquis of (Governor 
General). 57, 69, 169, 189, 217, 
296, 300-1, 311, 315; Charter Bill, 
70, 73-4. 80-1, 83-4. 88; Kourlh 
Member, 73, 105-8, 1 1 1 ; Legisla- 
tive Council. 137. 150, 152-3. 

156, 185-6, 221-2, 224, 268. 311, 
315; cxcculive-lcgislative relation- 
ship, 124, 134-5, 146; power of 
Court of Directors, 137, 236, 

241-2 

Decentralisation Commission, 328, 
333 

Decrees & summons, see Hxccution 

Delhi, 42 

Derby. Lord, 69 

Dero;zio, 76 

Dharkar. C. D., 9, 318 

JOharrta, 316 

Dhatttrfas (professional poisoners), 
275 

Dickinson, John, 70 

territories, 3-5, 11 
Dodwell, H. H.. 65-6 
Dorin, J.A., 148 
Dundas, Henry, 29 

Hast India Company, passim', trade, 
27, 29, 39, 41; also Charters 
East, Sir Edward, 16 
Economic life, laws relating to, 292- 
305 

Edmonstonc, N.B., 15, 31, 44, 55 
Edwards, WilHam, 71 
Elizabeth, Quccj7, 1 

Ellcnborough, Lord, 28, 60, 209, 2JS, 
303, 323; Charter Bills, 41, 46, 56, 
60, 69-70, 74, 79, SI-3, 90, 92-3; 
Fourth Member, 101-4, 110-11; 
codification Sc Law Commission, 
56, 183, 201-2, 213, 215-16, 220-1. 
225; conflict with Council, 1 IS- 
IS; conflict with Court of Direc- 
tors, 103-4, 110-11,227, 236 
Elliott, D., 149, 169, 171, 184, 186, 
221, 224 


Ellis, T. F., 223 

Elphinstonc, Lord, Governor of 
Madras, 71 

Elphinstonc, Mountstuart, 29, 31, 
34-5, 38, 55, 2] 1; also Codes 
EmiBration, sec Colonies 
England, see Britain 
English law in India, 2, 4, 6, 10. 18, 
22, 30. 32, 55. 60, 21 J, 227. 281-3; 
also jLejr Loci 

English Law Commissions, 36-7, 108, 
184, 210 
Equity, 282-3 
Erskine. C. J., 143 

European British subjects, 16, 26, 
65-7, 69, 231, 234, 244, 265,278, 
325; settlement of, 29-33, 40. 62, 
64. 123, 231, 285, 295-7; jurisdic- 
tion of the Cro\vi7 & Company 
Courts over, 4, 7 9, 18, 29-32, 

47, 62, 112-13, I77-S, 187-90, 200, 
209, 231-3, 284-6, 296. 304-5, 308; 
protection of Indians against 
oppression by, 31, 65-7, 177, 296; 
representation on the Law Com- 
mission & the Legislature, 49, 53- 
4, 75, 78. 168, 324-5. 329-30; in 
trade & industry, 29-31, 33, 69. 
168, 296-8. 304-5 

Europeans, 26. 231, 244, 278.284-5, 
304-5, 308 

Evangelicals, 33, 35-6, 108, 310 
Evidence, laws re., 190, 205-6, 248, 
282, 289-90, 317 
Excise, see Abkary 

Execution of decrees & service of 
summons, 23, 205-6, 282, 288, 

290-1 

Extra-territorial crimes on land & 
sea, 230, 260-5 

Factors Acts, 300 
Fatwa, 205, 27S 
Fawcett, Charles, 2 

Fines, escheats, etc.. Crown’s prero- 
gatives re., 89, 230, 255-6 
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Forbes. H.. 141, 143, 150. 161. 248-9 
Forrest. G. W., 7, 20 
Fortesque, ‘Thomas, 53, 55 
Fourth Tvlcmber, 72-3, 234; creation 
of Sc appointments to the oflicc, 
31. 51-2. 56-7, 88. 94-7. lOI. 107- 
lO; relation with non-LcgisIative 
Departments, 56-7, 97-107, llO, 
132-4, 236; proposal to abolish 
office. 101-3, 110-11, 236; under 
1853 Charter, 82-4 
Franks, Sir J., 48 
French colonics, see Colonies 
Frerc. Sir 84. 135-6, 139. 

142-3. 145-6, 150, 156. 159. 165. 
311. 321. 323-6. 329 

Gambling, law rc,, 316 
Ganjam, 232, 271-2 
Gaya, 311 

Ghose, B-am Gopal, 77-8 
Ohulam IMuhammad Ghaus, 246 
Gladstone, W.E., 329 
Goode, S.W,. 277 

Governors, passim; separation from 
Council. 237 

Governor General, 82, 120, 137, 141, 
164 Sc passim; enactment of laws, 
14. 50, 57-9, 88,94, 113,251. 327- 
8; relations with Council, 14-15, 
112-16. 133-4. 137, 150-1 
Governor General & Council, 29, 
52. 64-5, 82 'Sc passim; need for a 
law member, 83-4; also Fourth 
Member, Non-Regulation areas 
Granada, 303 

Grant, Charles. 15, 24-5, 32, 37, 41, 
44-5, 52, 55, 61, 64. 67. 108 
Grant, Charles (elder). 33 
Grant, Sir J. P., 137-9, 149, 154, 156, 
160. 170, 207, 292, 313. 321 
Granville, Earl, 69-70 
Grey Sc Ripon. Earl de, 323 
Grey, ILord, 37 

Grey, Sir C- E., 13. 48-9, 51, 59, 177 
Grey, W.. 15 


Gupta, Atulchandra, 78 

Halcvy, EUc, 37-8, 108, 169 
Hamilton, C. 3.. 293 
Harbour duties, 232, 301 
Hardingc Lord 69, 73-4 83.96. 115, 
183, 196. 227. 236, 242, 271, 315 
Hare, David, 76 

Harrington. H. B.. 140-1. 149. 224 
Hastings, Warren. 3, 6-7, lO, 20-1, 
47 

Hastings, Lord, 284 
Hawkins, 223 

Hereditary officers. law re., 128 
Hill, David, 42-3, 53, 74, 80 83, 154, 
217-18, 233 

Hindus. 19-20, 205. 287-8, 312-13; 

also Codes 

Hobhousc, Sir John (later Lord 
Broughton) 69-70. 93. 108, 174, 
185, 192, 268 

Holdsworth, W., 37, 300 
Human sacrifice, 274, 286, 3J2, 318 
Hume, James, 82, 90 
Hume, Joseph, 70, 74 
Huskisson, 295 

Ilbcrt, Courtenay, 1, 9, 37, 181, 210, 
260, 265, 268 

Imlab, A- H., lOl, 104, 209 
Impey, Sir E., 6, 21 

Income-tax, 149-50, 161, 164, 259, 
309, 322-4 

India Reform Society, 70 
Indian Councils Act (1861), see Acts 
(British Parliament) 

Indian Councils Act (1892), 258, 330 
Indian Currency Act, 292, 297 
Indian High Courts Act (1861), 225. 
279 

Indian Law Commission 
First, lOI, 129, 250, 260, 262, 282, 
291, 319; constitution Sc member- 
ship, 52, 55-6, 63, 167-71, 221-2; 
presidentship, 108, 171-4, 222-3; 
activities, 35, 174-219, 234, 279, 
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309, 313; abolition. 219-22; rela- 
tion with Legislature, 85, 210-19 
Second, 82, 85-8, 169, 222-5, 241, 
243, 248, 285-8, 319 
Third, 87, 169, 225, 288 
Indian Succession Act, 225, 288 
Indians, employment of, 34, 65-7, 
77, 80, 283-4; representation in 
Legislature, 49, 53-4, 75-82, 326, 
328-30 

Indian States, 2. 14, 17. 230, 261-5, 
276, 294-5 

Indigo, cultivation of & laws re., 30, 
175, 249-50, 286, 296, 304-5. 318 
Indore, 42 

Infanticide, 274, 286, 312, 318 
Inheritance & succession, 6-8, 16, 
28-19, 225. 282-2, 287-8, 312-13 
Insolvency, 231, 267, 283 
Irrigation, cess, 129, 302; works, 

129, 160, 163 

Jackson, Sir C. R. M., 139-45, 243, 
252, 257-8, 316 
Jagannath, 311 
Jamaica, 303 

Jejeebhoy, Sir Jemsetjee, 257 
Jenkins, Richard, 45 
Jervis, Sir John, 223-5 
Jews, 21 

Jocelyn, Viscount, 82 
Johnstone, Sir A-, 53, 55 
Joint stock companies, see Banks 
Judicial procedure, see Appeals, 
Evidence, Civil procedure. Cri- 
minal procedure. Execution, Jury 
system 

Judiciary, separation from executive, 
13, \34-5, 306-7; also Courts of 
law 

Jury system, 189, 197 

BCaraka, D.E., 287 
Karnul, 270 

Kaye, J.W., 182-3, 209, 213, 221, 276 
Keith, A.B., 1, 8, lO, 59 


Khandesh, 271 

Khonds, 312 

Khorda Raja, 31 1 

King in Council, see Crown 

Krishna Chetty, Kotah, 159 

Labour welfare, 302-^ 

Laing, Samuel, 84. 143, 244, 323-5, 
327 

Land revenue administration, 21, 
163. 165, 206, 295, 306-7 
Lansdowne, Lord, 41, 46, 55-6, 67 
Law & order, 162, 271-7, 286 
Law Commissions, sec Indian I^w 
Commission, English Law Com- 
missions 

Law Department, 96 
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